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Chapter 10
The Reach of the Constitution: The State Action Dilemma

|. Introduction

The didtinction between government and the individua is fundamenta to American congtitutiona
theory -- and to the ways most Americans ordinarily think about politica matters. Almost without
exception (but see the Thirteenth Amendment), the provisions of the Congtitution are addressed to
governmentd entities and officids! The centra focus of the congtitutiona provisions concerned with
individud rights and liberties is to protect againgt governmenta infringement of the rights of the
individud. A moment's reflection reved s differences between the restricted latitude of the government
to dedl with the citizenry and the broad liberties enjoyed by citizensin their dealings with each other.

For example, the Firs Amendment precludes the state from expressing any views a dl on certain
matters, such as the truth of particular religious doctrines, and state officias may not pick and choose
who may spesk in public parks based on the acceptability of the speakers views. Yet the First
Amendment protects the right of individuas to be passionately committed to particular viewpoints and
to use dl resources at their disposa to promote them. It would be bizarre to expect acitizen to be as
indifferent to deeply contentious public issues as we sometimes require the state to be. Our ordinary
language usualy includes a contrast between the “private’ and the *"public” ream, with the Congtitution
ogtensibly regulating only the latter and, indeed, carving out ~private" relms (religious belief,
contraception, and the like) for protection from government regulation. (Henceforth, we omit the
quotation marks, but the clarity and even the meaningfulness of these concepts are central questions of
this chapter.)

Despite the emphasis on the division, the boundaries separating the public and private sectors
have never been neet or datic. As government hasincreasngly involved itsdlf in what was formerly the
private sector, ether through regulation (Chapter 5) or the assumption of direct socid welfare
respongbilities (Chapter 9), traditiond lines have often been obscured, if not indeed obliterated. Does a
privately-owned hospital's acceptance of public funds, without more, entail that it comes under the
antidiscrimination injunctions of the Fourteenth Amendment? A federa gppedl's court answered yes,
and the Supreme Court saw no reason to review the decision.? However, complications immediately
arise Does the fact that a nurang home receives most of its funding from Medicaid rembursement

1, SeeLarry Alexander and Paul Horton, Whom Does the Congtitution Command: A Conceptua
Anaysiswith Practica Implications (1988).

2, See Simkinsv. Moses H. Cone Memorial Hospital, 323 F.2d 959 (4th Cir.), cert. denied, 376 U.S.
938 (1964).
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require that it must accord its patients due process as required of government by the Fourteenth
Amendment? The Supreme Court answered in the negative.

The previous paragraph addressed the implications of sate involvement, through funding, in the
affairs of a private entity. But another aspect of the Sate action dilemma concerns the possibility that
decisons of ostngbly private entities take on a sufficient level of public import to come under
condtitutiond restraint. How indeed do we recognize the difference between the public state and private
entities? Or condder the sgnificance of the fact that legidatures can, especidly after 1937, sgnificantly
regulate, and even prohibit, the behavior of private entities? Some andysts would describe a state's not
regulating a particular matter as nothing other than a decison by palitica authoritiesto alocate
decisonmaking authority to private parties and argue that in some circumstances (but which?) the
actions of these private parties are infused with the "dtate action” that triggers the Fourteenth
Amendment.*

The controversy over the reach of the Congtitution has centered on the Fourteenth Amendment,
and especidly the equal protection clause: "No State shdl . . . deny to any person within itsjurisdiction
the equal protection of the laws." In the Civil Rights Cases, 109 U.S. 3 (1883), Chapter 4 supra, which
invaidated the Civil Rights Act of 1875 on the ground that the Fourteenth Amendment did not
empower Congress to prohibit racid discrimination by ostensibly private parties, Justice Bradley wrote,
“ltis Sate action of aparticular character that is prohibited. Individua invasion of individud rightsis
not the subject-matter of the amendment. . . . [The amendment does not come into operation] until
some State law has been passed, or some State action through its officers or agents has been taken. . .

This interpretation of the amendment was not inevitable. In dissent, Justice Harlan argued that
the businesses covered by the Act were “agents' or “instrumentdities’ of the state, performing
“quasi-public functions." Moreover, the amendment might have been read to treat a tate's failure to
prevent discrimination by private entities as adenid of equa protection. Indeed, other parts of
Bradley's opinion suggest this interpretation. But ambiguities that inhered in the Civil Rights Cases about
the conceptudization of state action were resolved over timein favor of requiring some kind of active
state encouragement of the conduct in question. Passive acquiescence in the defendant's exercise of
presumptively discretionary choices would not count as ™~ dtate action.” Recdll in this context the
discussion in Chapter Nine of Wisconsin's responsihility for the fate of Joshua DeShaney.

Concluding asurvey of judicid decisons and scholarly commentary on the state action

3. See Blumv. Yaretsky, 457 U.S. 991 (1982), discussed infra.

4, Thisis abasic argument associated with the movement known as American Legd Redism. See
Chapter Four, “The Critique of the Public/Private Digtinction,” in William W. Fisher et d., eds,,
American Legd Realism 98 (1993), especidly the excerpt from Morris R. Cohen, “Property and
Sovereignty,” at pp. 109-114.
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doctrine, Professor Charles Black wrote:

Taking it asawhole, what we see exhibited isa " doctrine” without shgpe or line. The
doctrine-in-chief isadogan from 1883. The sub-doctrines are nothing but discordant
suggestions. The whole thing has the flavor of atorchless search for away out of adamp
echoing cave. . . . The commentary confirms the inference we would draw from the decisons.
Thefidd isaconceptud disaster area; most congtructive suggestions come down, one way or
another, to the suggestion that attention shift from the inquiry after ~ dtate action” to some other
inquiry atogether.®

There are severd explanations for this Stuation. Firgt, the doctrines of state action are not entirely
independent of the substantive socid issues a stake. Many of the decisions, especialy during the 1950s
and '60s, involved racid discrimination, and the Court had seemingly assumed a specid respongbility
for eradicating at least its most blatant forms. The Court pursued this misson largely without legidative
assigtance until the mid-1960s, when Congress enacted the Civil Rights Act of 1964, the Voting Rights
Act of 1965, and the Fair Housing Act of 1968. If the Court's post-World War 11 expansion of the
scope of the Fourteenth Amendment is explicable in terms of this misson, the more redtrictive decisons
of more recent times can be understood partly as deference to congressiona determinations of the
reach of nationa antidiscrimination policy. State action decisons in nonracia areas may reflect the
Court's sympathy, or lack of sympathy, with the substantive condtitutional interests asserted.

Second, the state action doctrine may respond to at least three interests or concerns, which
may be more or less present in particular cases.

1. Federalism. The doctrine may serve to protect the autonomous sphere of state power againgt the
incursion of nationa power, whether exercised by Congress or the judiciary. From this perspective, the
state-action doctrine is not a protection of individud rights, rather, it is a Statement that certain
regulation can take place only if the Sate affirmatively chooses.

2. Individual autonomy. The doctrine may serve to protect the sphere of individua autonomy against
the incursgon of government power. Justice Douglas, who condstently sought to expand the reach of the
Fourteenth Amendment, nonetheless acknowledged the interest in protecting the right of individuals and
groups to discriminate: " The associationd rights which our system honors permit al white, dl black, dl
brown, and dl yellow clubs to be formed. . . . Government may not tell a man or woman who hisor her
associates must be. The individua can be as selective as he desires.” Moose Lodge No. 107 v. Irvis,
407 U.S. 163 (1972) (dissenting opinion), infra. This seemingly would protect the individua even
agang gate, and not only nationd, regulation.

>, Charles Black, “"State Action,” Equal Protection and Californias Proposition 14, 81 Harv. L. Rev.
69, 95 (1967).
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3. Separation of powers. As gpplied to the saf-executing aspects of the amendment, the doctrine may
serve to protect the domains of legidative policymaking from incursons by the judiciary. Perhaps
Congress can regulate certain activity by denominating it "commerce" say, as was done with the Civil
Rights Act of 1964, but perhaps courts should be far more hesitant to limit Sate or individua autonomy.

The characterization of action as ~date’ or ~privae’ isa mos a highly intuitive hermeneutic
enterprise that attempts to capture generadly held socid and politica norms of thetime. At worg, itisa
way of masking the fact that the distinction makes no sensein our lega culture -- and of manipulating
the outcomes of decisonsin order to achieve covert substantive gods. The main agenda of this chapter
isto understand how the interpretive enterprise might work and to see whether the worst istrue.

I1. The Interweaving of State and Society
BURTON v. WILMINGTON PARKING AUTHORITY
365 U.S. 715 (1961)

CLARK, J.

In this action for declaratory and injunctive relief it is admitted that the Eagle Coffee Shoppe,
Inc., arestaurant located within an off-street automobile parking building in Wilmington, Delaware, has
refused to serve gppelant food or drink solely because he isaNegro. The parking building is owned
and operated by the Wilmington Parking Authority, an agency of the State of Delaware, and the
restaurant is the Authority's lessee. Appelant dlaims that such refusal abridges his rights under the Equa
Protection Clause of the Fourteenth Amendment to the United States Congtitution. The Supreme Court
of Delaware has held that Eagle was acting in ““a purely private capacity” under itslease; that its action
was not that of the Authority and was not, therefore, state action within the contemplation of the
prohibitions contained in that Amendment. . . .

The Authority . . . is "apublic body corporate and palitic, exercising public powers of the State
as an agency thereof." Its statutory purpose is to provide adequate parking facilities for the convenience
of the public. . . . To thisend the Authority is granted wide powers including that of congtructing or
acquiring by lease, purchase or condemnation, lands and facilities, and that of leasing * portions of any
of its garage buildings or structures for commercia use by the lessee, where, in the opinion of the
Authority, such leasing is necessary and feasible for the financing and operation of such facilities.”. . .
Any and dl property owned or used by the Authority is likewise exempt from date taxation. . . .

Before it began actua congtruction of the facility, the Authority was advised by its retained
experts that the anticipated revenue from the parking of cars and proceeds from sde of its bonds would
not be sufficient to finance the construction cogts of the facility. Moreover, the bonds were not expected
to be marketable if payable solely out of parking revenues. To secure additiond capitd . . . the
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Authority decided it was necessary to enter long-term leases with responsible tenants for commercial
use of some of the space available in the projected " garage building.” The public was invited to bid for
these leases.

In April 1957 such a private lease, for 20 years and renewable for another 10 years, was made
with Eagle Coffee Shoppe, Inc., for useasa ™ restaurant, dining room, banquet hall, cocktail lounge
and bar and for no other use and purpose.” The multi-level space of the building which was let to Eagle,
athough ~within the exterior walls of the structure, has no marked public entrance leading from the
parking portion of the facility into the restaurant proper. . . ." Upon completion of the building, the
Authority located at appropriate places thereon officia sgnsindicating the public character of the
building, and flew from mastheads on the roof both the state and nationd flags. . . .

The Civil Rights Cases " embedded in our condtitutional law" the principle “that the action
inhibited by the first section [equa protection clause] of the Fourteenth Amendment is only such action
as may fairly be said to be that of the States. That Amendment erects no shidd againgt merdly private
conduct, however discriminatory or wrongful.” Chief Justice Vinson in Shelley v. Kraemer, 334 U.S. 1,
13 (1948). It was language in the opinion in the Civil Rights Cases, that phrased the broad test of state
responsibility under the Fourteenth Amendment, predicting its consequence upon — State action of
every kind . . . which denies.. . . the equa protection of the laws." And only two Terms ago, some 75
years later, the same concept of sate responsbility was interpreted as necessarily following upon
"“date participation through any arrangement, management, funds or property.” Cooper v. Aaron, 358
U.S. 1, 4 (1958). It isclear, asit dways has been since the Civil Rights Cases, that ~"Individua
invason of individua rightsis not the subject-matter of the amendment,” and that private conduct
abridging individua rights does no violence to the Equal Protection Clause unless to some significant
extent the State in any of its manifestations has been found to have become involved in it. Because the
virtue of the right to equa protection of the laws could lie only in the breadth of its application, its
congtitutiona assurance was reserved in terms whose imprecision was necessary if the right were to be
enjoyed in the variety of individua-state relationships which the Amendment was designed to embrace.
For the same reason, to fashion and apply a precise formula for recognition of state responsibility under
the Equal Protection Clauseisan "impossible task” which ~"This Court has never atempted.” Only by
gfting facts and weighing circumstances can the nonobvious involvement of the State in private conduct
be attributed its true significance.

... [T]he opinion of the Supreme Court as well asthat of the Chancellor presentsthe factsin
aufficient detail for us to determine the degree of state participation in Eagleés refusa to serve petitioner.
In this connection the Delaware Supreme Court seems to have placed controlling emphasis on its
conclusion, asto the accuracy of which there is doubt, that only some 15% of the total cost of the
facility was ~advanced" from public funds; that the cost of the entire facility was alocated three-fifthsto
the space for commercid leasing and two-fifths to parking space; that anticipated revenue from parking
was only some 30.5% of the tota income, the baance of which was expected to be earned by the
leasing; that the Authority had no origind intent to place arestaurant in the building, it being only a
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happengtance resulting from the bidding; that Eagle expended considerable moneys on furnishings; theat
the restaurant's main and marked public entrance is on Ninth Street without any public entrance direct
from the parking area; and that ™" the only connection Eagle has with the public facility . . . isthe
furnishing of the sum of $28,700 annudly in the form of rent which is used by the Authority to defray a
portion of the operating expense of an otherwise unprofitable enterprise.” While these factua
consderations are indeed vaidly accountable aspects of the enterprise upon which the State has
embarked, we cannot say that they lead inescapably to the concluson that state action is not present.
Their persuasiveness is diminished when evauated in the context of other factors which must be
acknowledged.

The land and building were publicly owned. As an entity, the building was dedicated to “public
uses' in performance of the Authority's essentia governmentd functions." The costs of land
acquisition, congtruction, and maintenance are defrayed entirely from donations by the City of
Wilmington, from loans and revenue bonds and from the proceeds of rentals and parking services out
of which the loans and bonds were payable. Assuming that the distinction would be significant, the
commercidly leased areas were not surplus state property, but congtituted a physically and financidly
integral and, indeed, indispensable part of the State's plan to operate its project as a sdf-sustaining unit.
Upkeep and maintenance of the building, including necessary repairs, were responsibilities of the
Authority and were payable out of public funds. It cannot be doubted that the peculiar relationship of
the restaurant to the parking facility in which it is located confers on each an incidentd variety of mutua
benefits. Guests of the restaurant are afforded a convenient place to park their automobiles, even if they
cannot enter the restaurant directly from the parking area. Smilarly, its convenience for diners may well
provide additiona demand for the Authority's parking facilities. Should any improvements effected in
the leasehold by Eagle become part of the redlty, there is no possibility of increased taxes being passed
ontoit ancethefeeisheld by atax-exempt government agency. Neither can it be ignored, especidly in
view of Eaglé's affirmative dlegation that for it to serve Negroes would injure its business, that profits
earned by discrimination not only contribute to, but also are indispensable eementsiin, the financia
success of a governmenta agency.

Addition of dl these activities, obligations and responshilities of the Authority, the benefits
mutually conferred, together with the obvious fact that the restaurant is operated as an integra part of a
public building devoted to a public parking service, indicates that degree of state participation and
involvement in discriminatory action which it was the design of the Fourteenth Amendment to condemn.
... Asthe Chancdllor pointed out, in its lease with Eagle the Authority could have affirmatively required
Eagle to discharge the responghilities under the Fourteenth Amendment imposed upon the private
enterprise as a consequence of state participation. But no State may effectively abdicate its
respongbilities by ather ignoring them or by merdly failing to discharge them whatever the maotive may
be. It is of no consolation to an individua denied the equa protection of the laws that it was donein
good faith. . . . By itsinaction, the Authority, and through it the State, has not only made itsdf a party to
the refusal of service, but has elected to place its power, property and prestige behind the admitted
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discrimination. The State has so far indnuated itsdlf into a position of interdependence with Eagle that it
must be recognized as ajoint participant in the challenged activity, which, on that account, cannot be
considered to have been o “purdly private" asto fal without the scope of the Fourteenth Amendment.
Because readily gpplicable formulae may not be fashioned, the conclusions drawn from the
facts and circumstances of this record are by no means declared as universdl truths on the basis of
which every date leasing agreement is to be tested. Owing to the very "~ largeness’ of government, a
multitude of relationships might gppear to some to fal within the Amendment's embrace, but thet, it
must be remembered, can be determined only in the framework of the peculiar facts or circumstances
present. Therefore respondents prophecy of nigh universa gpplication of a congtitutional precept so
peculiarly dependent for its invocation upon appropriate facts fails to take into account ~ Differencesin
circumgtances [which] beget appropriate differencesin law." Specificdly defining the limits of our
inquiry, what we hold today is that when a State leases public property in the manner and for the
purpose shown to have been the case here, the proscriptions of the Fourteenth Amendment must be
complied with by the lessee as certainly as though they were binding covenants written into the
agreement itsf.
The judgment of the Supreme Court of Delaware is reversed and the cause remanded for further
proceedings consistent with this opinion.®

Discussion

1. If youfollow the practice of “briefing” cases, what did you write down asthe “facts’ of this case?
2. Does Burton supply amode of andysis or only aresult? Must all leases of public property include
anti-discrimination provisons? If you answer in the affirmative, does this mean that personsliving in
public housing are forbidden to engage in invidious discrimination when, say, inviting gueststo their
birthday parties? If your intuitionstell you thet this can't be right, is the reason that leasing public
housing does not involve "sate action” or, rather, that there are "privacy” interests that trump any
asserted date interest in non-discriminatory use of its facilities?

¢, Judtice Stewart concurred on a different ground: *In upholding Eagle's right to deny sarviceto the
appellant solely because of hisrace, the Supreme Court of Delaware relied upon a statute of that State
which permits the proprietor of a restaurant to refuse to serve "persons whose reception or
entertainment by him would be offengve to the mgor part of his cusomers. . . ." Thereis no suggestion
in the record that the gppellant as an individua was such a person. The highest court of Delaware has
thus congtrued this legidative enactment as authorizing discriminatory dassfication based exclusvely on
color.” Cf. Reitman v. Mulkey, 387 U.S. 369 (1967). Justices Frankfurter and Harlan, the latter joined
by Justice Whittaker, dissented, arguing that the State supreme court's construction of the Satute was
unclear and that the case should be remanded or certified to the court for clarification.
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3. Therelevance of licensing In Garner v. Louisana, 368 U.S. 157 (1961), one of the "sit-in" cases
where African-American students, after seeting themselves a lunch counters and unsuccessfully
demanding service, had been arrested for trespass, seebelow a __, Justice Douglas suggested in a
concurring opinion that municipa licenang and regulation of a restaurant were sufficient to makeit a
“public facility" bound by the equa protection clause. The Court disposed of the case on narrower
grounds without discussing the question. To what extent should the state be required, as a condition of
granting alicense to engage in an activity, to demand that the recipients forego discriminatory conduct?
In Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972), the Court considered this issue with respect
toa private’ fraternd club. Irvis aguest of amember of thelodge, was refused service inits dining
room and bar solely because he was black. He sued in afederd district court to have the lodge's liquor
license revoked, in lieu of the Moose Club's changing its policy and welcoming non-whites. The court
granted rdlief, finding two features of Pennsylvanids licenang scheme especidly significant. Firet, each
municipaity in the state was dlowed only oneretail license for every 1,500 inhabitants, the Moose

L odge was located in Harrisburg, whose quota had been filled for many years. Second, alicensee was
subject to avariety of regulations, incuding a requirement that a private club ~adhereto dl the
provisions of its congtitution and by-laws"; and the Moose L odge's congtitution excluded nonwhites as
members and guests.

The Supreme Court, however, reversed and held for the lodge. For the mgority, Justice
Rehnquist emphasized that “"Moose Lodge is a private socid club in a private building." He mentioned
the license quota only in passing and pointed out (apparently correctly) that the state regulation requiring
alicensee to enforce its own rules was designed soldly to prevent the subterfuge of “a place of public
accommodation masguerading as a private club."” Justices Douglas, Brennan, and Marshall dissented.

Congder three categories of licenang schemes: (1) those used for railsing revenues (e.g., hunting
and fishing licenses); (2) those used for certifying qudification (e.g., driver's or doctor's licenses); and
(3) those that grant an exclusive or partly exclusive right to enjoy a scarce resource, as with the liquor
licensein Moose Lodge.® Or consider that specia kind of license known as a corporate charter and
the argument of Adolph Berle?®

’. Nonethdess, the Court held that enforcement of this regulaion should be enjoined: Althoughiit is
“neutrd in itsterms, the result of its gpplication in a case where the congtitution and bylaws of aclub
require racia discrimination would be to invoke the sanctions of the State to enforce a concededly
discriminatory private rule.”

8, Cf. labor relations statutes that confer specia advantages on the union chosen by amgjority of the
relevant class of employees. See Stedev. Louisville & N.R. Co., 323 U.S. 192 (1944); Wellingon,
The Congtitution, the Labor Union, and Governmental Action, 70 Yae L.J. 345 (1961).

°. A.A. Berle, Condtitutional Limitations on Corporate Activity -- Protection of Persond Rights from
Invasion Through Economic Power, 100 U. Pa. L. Rev. 933, 942-943 (1952).
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[T]he corporation, itself a creation of the tate, [should be] as subject to congtitutiona
limitations which limit action asisthe sate itsdlf. . . . On logicd andysis, a corporation, being a
cregture of the dtate, . . . could not offer its facilities to white men and refuse them to Negroes,
could nat, through whim or didike, refuse to serve afamily or acustomer which it didiked;
could not give undue favorsto agroup it wished to foster at the expense of the rest of its public.
Thiswould be true despite the fact that, as owner, it could theoretically do whét it pleased with
its own property.... The preconditions of gpplication [of congtitutiond congraints] are two: the
undeniable fact that the corporation was created by the state and the existence of sufficient
economic power concentrated in this vehicle to invade the condtitutiond right of an individud to
amateria degree.

...._Under this theory certain human vaues are protected by the American Condtitution; any
fraction of the governmenta system, economic aswell aslegd, is prohibited from invading or
violaing them.... Ingtead of nationdizing the enterprise, this doctrine " condtitutiondizes' the
operation.

4. Therelevance of regulation. Are there condtitutional implications attached to heavy regulation by
the Sate of a particular industry? Condder in this regard Columbia Broadcasting System v. Democrétic
National Committee, 412 U.S. 94 (1973), which involved a clam that the refusa of atelevision
broadcaster, heavily regulated by the Federd Communications Commission, to accept paid editorial
advertisements congtituted governmenta action. Asit happened, the Court avoided the issue, holding
that CBS s policy it did not, in any case, contravene the First Amendment. There was, however, a
vigorous side debate among some of the justices on the point. Chief Justice Burger, joined by Justices
Stewart and Rehnquist, would have held that broadcasters are not bound by the First Amendment
under the present regulatory scheme, which purposdly accords licensees a broad sphere of journdigtic
discretion:

In this sendtive area SO sweeping a concept of governmenta action would go far in
practica effect to undermine nearly ahdf century of unmistakable congressiona purpose to
maintain -- no matter how difficult the task -- essentialy private broadcast journdism held only
broadly accountable to public interest standards. . . .

More profoundly, it would be anomaous for usto hold, in the name of promoting the
condgtitutional guarantees of free expression, that the day-to-day editorial decisions of broadcast
licensees are subject to the kind of restraints urged by respondents. To do so in the name of the
Firs¢ Amendment would be a contradiction. Journdigtic discretion would in many ways be lost
to therigid limitations that the First Amendment imposes on government . . .

Justice Brennan, joined by Justice Marshall, argued in response that *"the public nature of the airwaves,
the governmentally created preferred status of the broadcast licensees, the pervasive regulation of
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broadcast programming, and the Commission's specific gpprova of the chalenged broadcaster policy
combinein this case to bring the promulgation and enforcement of that policy within the orbit of
condtitutional imperatives." (Isit redly conceivable that CBS and atelevison station owned and
operated by amunicipaity or state are subject to the same "condtitutiona imperatives' in regard to
programming policy? Recdl the discusson in Chapter Eleven of FCC v. League of Women's Voters
and Robert Podt's andlysis of the difference between generd regulation and the state's operation of its
own inditutions.)

In Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974), the Court held that state
licenang and regulation of a privately owned public utility did not impose procedurd due process
requirements on the corporation's termination of petitioner's electric service for nonpayment.

The mere fact that a business is subject to state regulation does not by itsaf convert its action

into that of the State for purposes of the Fourteenth Amendment. Nor does the fact that the

regulation is extensve and detalled, asin the case of most public utilities, do so. It may well be
that acts of a heavily regulated utility with at least something of a governmentaly protected
monopoly will more readily be found to be ““gate" acts than will the acts of an entity lacking
these characterigtics. But the inquiry must be whether there is a sufficiently close nexus between
the State and the challenged action of the regulated entity so that the action of the latter may be

farly trested as that of the Sate itsdlf. . . .

[Even if one assumes that Metropolitan was amonopoly,] thisfact is not determinative
in cond dering whether Metropolitan's termination of service to petitioner was ~ dtate action” for
purposes of the Fourteenth Amendment.

We dso rgect the notion that Metropolitan's termination is state action because the
State "has specifically authorized and approved” the termination practice. . . . [T]he sole
connection of the Commission with this regulation was Metropolitan's smple notice filing with
the Commission and the lack of any Commission action to prohibit it.

We ds0 find absent in the ingtant case the symbictic relationship presented in Burton v.

Wilmington Parking Authority, 365 U.S. 715 (1961). . . .

Jugtice Marshdll, in dissent, emphasized "severd factors clearly presented by this case: a
state-sanctioned monopoly; an extensive pattern of cooperation between the *“private” entity and the
date; and a service uniqudy public in nature.”

The mgority’s conclusion thet there is no Sate action in this caseis likely guided in part by its

reluctance to impose on a utility company burdens that might ultimately hurt consumers more

than they would help them. Elaborate hearings prior to termination might be quite expensive,
and for aresponsble company there might be relaively few cases in which such hearings would
do any good. [Recall the discussons in Chapter Nine surrounding Goldberg v. Kelly.] The
solution to this problem, however, isto require only abbreviated pretermination procedures for

al utility companies, not to free the “private” companies to behave however they seefit. . . .
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What is perhaps most troubling about the Court's opinion isthat it would appear to
apply to abroad range of claimed condtitutiona violations by the company. The Court has not
adopted the notion . . . that different standards should apply to State action analysis when
different condtitutional claims are presented. Thus, the mgority's andyss would seemingly apply
aswdll to a company that refused to extend service to Negroes, welfare recipients, or any other
group that the company preferred, for its own reasons, not to serve. . . .

Does the extent of regulation of a private activity bear on its amenability to the Fourteenth Amendment?
Are the nature and purposes of the regulatory scheme germane? Does the fact that a state regulates the
sdlers of food and other commodities and servicesto prevent fraud and protect health and safety imply
that a regulated enterprise should be treated as ™~ public” for purposes of the Fourteenth Amendment --
at leadt to the extent of prohibiting discrimination among customers? Does the date have a legitimate
interest in affording consumer protection even in Stuations or transactions one might deem ™ private'?

If it can be shown that certain types of regulatory schemes, by removing competitive market
pressures, make it more likely that a business enterprise will indulge discriminatory tastes than in the
absence of regulaion,® should this render the private discrimination impermissible under the Fourteenth
Amendment?

4. The Receipt of Public Funds to Remburse Private Persons for Their Services

The socid wdfare responghilities assumed by the contemporary state often include the
payment or reimbursement for services provided to individuas. Under what circumstances does the
receipt of such funds bind a putatively private entity to congtitutiona congraints? In Rendell-Baker v.
Kohn, 457 U.S. 830 (1982), teachers employed by a private school claimed that its director violated
the due process clause when he dismissed them without a hearing. Ninety percent of the school's funds
came from the state's payment of tuition for students referred to the school by loca school boards or
from other state and federa agencies. Smilarly, in Blum v. Yaretsky, 457 U.S. 991 (1982), a patient in
aNew Y ork nursng home funded under Medicaid complained about the procedures by which he was
determined to require alower level of medical services than he desired. The Supreme Court refused to
find State action in either case.

In Rendell-Baker, Chief Justice Burger, for a Sx-Justice mgority, reected the argument that
the level of dependence on state funds subjected the school to the First and Fourteenth Amendments.
“The schoal, like the nursing homes [in Blum,] is not fundamentdly different from many private
corporations whose business depends primarily on contracts to build roads, bridges, dams, ships, or

10, See Raph Winter, Improving the Economic Status of Negroes Through Laws Against
Discrimination, 34 U. Chi. L. Rev. 817 (1967); Harold Demsetz, Minorities in the Market Place, 43
N.C.L. Rev. 271 (1965).
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submarines for the government. Acts of such private contractors do not become acts of their
government by reason of their sgnificant or even tota engagement in performing public contracts.” The
Court went on to cite Polk County v. Dodson, 454 U.S. 312 (1981), which had declined to hold that a
dtate public defender's activities vis-a-vis her client implicated the Sate. Justice Marshdl, joined by
Justice Brennan, dissented.

The Judtices line-up wasidentica in Blum; they focused here on the private decisionmakers
independence from state coercion: " [O]ur precedents indicate that a State normally can be held
respongible for a private decison only when it has exercised coercive power or has provided such
sgnificant encouragement, either overt or covert, that the choice must in law be deemed to be that of
the State." Although New Y ork did require physicians to classify patients based on a computed
“score” of their need for services, the physicians retained the ultimate judgment to authorize nursing
home care even if the patient had a ~low score™: ~ These decisons ultimately turn on medica judgments
made by private parties according to professiona standards that are not established by the State.”

Discussion

To what extent does the claimed substantive violaion drive the finding of state action? Imagine
that there were no state or federd civil rights laws and that both the school in Rendell-Baker and the
nursng homein Blum, aswell asthe other entities found to be private in the cases examined in this
section, had adopted racidly discriminatory policiesin alocating their respective services. Areyou
confident that the Supreme Court would have decided these cases the same way?

B. The Specid Problem of Judicid Enforcement of Private Agreements

SHELLEY v. KRAEMER, 334 U.S. 1 (1948).

[Prior to 1948, tracts of residentia property in white neighborhoods were often subject to covenants,
running with the land, prohibiting the sde of the property to racid minorities. Shelley v. Kraemer was a
suit to enjoin Negroes from taking possession of alot sold to them in breach of aracialy redrictive
covenant. The Court noted that the private contract as such was beyond the reach of the Fourteenth
Amendment but held that a state court could not condtitutionaly enforce it by injunction.]

VINSON, CJ.. .. That the action of state courts and judicia officersin their officia capacitiesisto be
regarded as action of the State within the meaning of the Fourteenth Amendment, is a proposition which
has long been established by decisons of this Court. That principle was given expresson in the earliest
cases involving the congtruction of the terms of the Fourteenth Amendment. Thus, in Virginiav. Rives,
100 U.S. 313, 318 (1880), this Court stated: "It is doubtless true that a State may act through different
agencies, - ether by itslegidative, its executive, or itsjudicid authorities; and the prohibitions of the
amendment extend to dl action of the State denying equa protection of the laws, whether it be action
by one of these agencies or by another.". . .
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[T]he examples of gate judicid action which have been held by this Court to violate the
Amendment's commands are not restricted to Stuationsin which the judicia proceedings were found in
some manner to be proceduraly unfair. It has been recognized that the action of state courtsin
enforcing a substantive common-law rule formulated by those courts, may result in the denid of rights
guaranteed by the Fourteenth Amendment. . . . Thus, in American Federation of Labor v. Swing, 312
U.S. 321 (1941), enforcement by state courts of the common-law policy of the State, which resulted in
the restraining of peaceful picketing, was held to be state action of the sort prohibited by the
Amendment's guaranties of freedom of discussion. In Cantwell v. Connecticut, 310 U.S. 296 (1940), a
conviction in a ate court of the common-law crime of breach of the peace was, under the
circumstances of the case, found to be a violation of the Amendment's commands relating to freedom of
religion. In Bridges v. Cdifornia, 314 U.S. 252 (1941), enforcement of the state's common-law rule
relating to contempts by publication was held to be state action inconsstent with the prohibitions of the
Fourteenth Amendment.

The short of the matter is that from the time of the adoption of the Fourteenth Amendment until the
present, it has been the consgstent ruling of this Court that the action of the States to which the
Amendment has reference includes action of state courts and Sate judicid officids. . . .

Againg this background of judicia congtruction, extending over a period of some three-quarters of a
century, we are called upon to consider whether enforcement by state courts of the redtrictive
agreements in these cases may be deemed to be the acts of those States; and, if so, whether that action
has denied these petitioners the equa protection of the laws which the Amendment was intended to
insure.

We have no doubt that there has been State action in these cases in the full and complete sense
of the phrase. The undisputed facts disclose that petitioners were willing purchasers of properties upon
which they desired to establish homes. The owners of the properties were willing sellers; and contracts
of sde were accordingly consummated. It is clear that but for the active intervention of the State courts,
supported by the full panoply of state power, petitioners would have been free to occupy the properties
in question without restraint.

Theseare. .. casesin which the States have made available to such individua s the full coercive
power of government to deny to petitioners, on the grounds of race or color, the enjoyment of property
rights in premises which petitioners are willing and financidly able to acquire and which the grantors are
willing to sdll. The difference between judicid enforcement and nonenforcement of the redtrictive
covenants is the difference to petitioners between being denied rights of property available to other
members of the community and being accorded full enjoyment of those rights on an equd footing.

... [The Fourteenth Amendment is not] ineffective smply because the particular pattern of
discrimination, which the State has enforced, was defined initidly by the terms of a private agreement.
State action, asthat phrase is understood for the purposes of the Fourteenth Amendment, refersto
exertions of gtate power in al forms. And when the effect of that action is to deny rights subject to the



Brest, Levinson, Balkin & Amar 14
Processes of Constitutional Decisionmaking, 4th Edition (2000).
Chapter Ten

protection of the Fourteenth Amendment, it is the obligation of this Court to enforce the congtitutiona
commands.

We hold that in granting judicial enforcement of the regtrictive agreements in these cases, the States
have denied petitioners the equal protection of the laws and thet, therefore, the action of the state courts
cannot stand. We have noted that freedom from discrimination by the States in the enjoyment of
property rights was among the basic objectives sought to be effectuated by the framers of the
Fourteenth Amendment. That such discrimination has occurred in these casesis clear. Because of the
race or color of these petitioners they have been denied rights of ownership or occupancy enjoyed as a
meatter of course by other citizens of different race or color.

Respondents urge . . . that Since the state courts stand ready to enforce restrictive covenants excluding
white persons from the ownership or occupancy of property covered by such agreements, enforcement
of covenants excluding colored persons may not be deemed a denid of equal protection of the lawvsto
the colored persons who are thereby affected. This contention does not bear scrutiny. The parties have
directed our attention to no case in which a court, state or federal, has been caled upon to enforce a
covenant excluding members of the white mgority from ownership or occupancy of red property on
grounds of race or color. But there are more fundamenta consderations. The rights created by the first
section of the Fourteenth Amendment are, by its terms, guaranteed to the individud. Therights
established are persond rights. It is, therefore, no answer to these petitioners to say that the courts may
a0 be induced to deny white persons rights of ownership and occupancy on grounds of race or color.
Equd protection of the laws is not achieved through indiscriminate imposition of inequdities.

*kkk*

In Barrows v. Jackson, 346 U.S. 249 (1953), the Court, over Chief Justice Vinson's dissent,
extended Shelley to hold that a sdller could not be held liable for damages for his breach of aracidly
regtrictive covenant. Justice Minton noted that to permit such a suit would induce potentia sdllers not to
sl to Negroes or to sdl to them at higher prices.

The issue of gate action through judicia enforcement arose again in the early 1960sin a series
of crimina trespass prosecutions of Negroes who had refused to leave segregated lunch counters and
restaurants. Through avariety of imaginative holdings, the Court reversed the convictionsin every case
without deciding whether the prosecutions condtituted unlawful state action.™* But concurring and
dissenting justices discussed the question. In Lombard v. Louisiana, 373 U.S. 267 (1963), Justice
Douglas would have hdd, inter dia, thet the state judiciary cannot condtitutiondly ~“put crimina
sanctions behind racid discrimination in public places™: “If this were an intruson of aman's home or

11 See Thomas Lewis, The Sit-In Cases. Great Expectations, 1963 Sup. Ct. Rev. 101; Monrad
Paulsen, The Sit-In Cases of 1964: ~"But Answer Came There None," 1964 Sup. Ct. Rev. 137. See
aso note 16 infra
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yard or farm or garden, the property owner could seek and obtain the aid of the State against the
intruder"; arestaurant, however, has “"no aura of congtitutionally protected privacy about it." Justice
Harlan, dissenting, characterized the St-in cases asinvolving " a dash of competing condtitutiona claims
of ahigh order: liberty and equality” and would have assigned consderably more weight than Justice
Douglas to the restaurant owner's “[flreedom to . . . use and dispose of his property as he seesfit." In
Bdl v. Maryland, 378 U.S. 226 (1964), Justice Douglas reiterated his view, arguing that ~the
preferencesinvolved in Shelley v. Kraemer . . . were far more persond than the motivation of the
corporate managers in the present case™ and that ~"[w]e should put these restaurant cases in line with
Shelley." Justice Black, joined by Justices Harlan and White, argued that Shelley was premised on a
consensud relationship between the seller and buyer and that the state court's injunction in Shelley had
infringed the owner's rights of *“free use, enjoyment, and disposa” of his property.'? “But equaly,
when one party is unwilling, as when the property owner chooses. . . not to admit” someoneto his
property, heis entitled to the law's protection. Justice Black also suggested that to deny the restaurant
owner the state's assistance would leave him to self-help and ~betray our whole plan for a tranquil and
orderly society.”

In Evansv. Abney, 396 U.S. 435 (1970), following a decision that the city of Macon, Georgia, could
not maintain a segregated park as required by Senator Bacon's devise granting it to the city,® the
Georgia Supreme Court held that the grant had failed, that the doctrine of cy pres could not properly be
applied to diminate the racid restriction,* and that the trust property reverted to the senator's heirs.
The Supreme Court upheld the decision, Justice Black writing:

The stuation presented in thiscaseis. . . eadly distinguishable from that presented in Shelley v.
Kraemer, where we held uncondtitutiona state judicia action which had affirmatively enforced a
private scheme of discrimination againgt Negroes. Here the effect of the Georgia decision
eiminated dl discrimination againgt Negroes in the park by diminating the park itsdlf, and the
termination of the park was aloss shared equdly by the white and Negro citizens of Macon
snce both races would have enjoyed a congtitutiond right of equal access to the park's fecilities
had it continued.

12 Quoting Buchanan v. Warley, 245 U.S. 60 (1917). Ealier in the opinion, Justice Black suggested
that the interlocking convenantsin Shelley amounted to the kind of racid zoning ordinance invaidated in
Buchanan.

13, See Evansv. Newton, 382 U.S. 296 (1966), infra.

14, The rdevant Georgia Satute provides that ““when avalid charitable bequest isincapable for some
reason of execution in the exact manner provided by the testator, . . . acourt of equity will carry it into
effect in such away aswill as nearly as possble effectuate his intention.” The Georgia court found that
the racid requirement was an inseparable part of the senator's intent.
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Justices Douglas and Brennan dissented in separate opinions, the latter arguing, inter dia, that Shelley
controlled:*®

Nothing in the record suggests that after our decisonsin Evansv. Newton, . . . the City of
Macon retracted its previous willingness to manage Baconsfield on a nonsegregated basis, or
that the white beneficiaries of Senator Bacon's generasity were unwilling to share it with
Negroes. . . . Thus, so far asthe record shows, that is a case of a state court's enforcement of a
racid redtriction to prevent willing parties from dealing with one another. [Thig] . . . condtitutes
State action denying equal protection.*®

Discussion

1. Diginguish Shelley from the precedents relied on by Chief Judtice Vinson -- decisons holding that
““the action of state courts in enforcing a substantive common-law rule formulated by those courts, may
result in the denid of rights guaranteed by the Fourteenth Amendment.”

2. Should judicia enforcement be treated as an ~ordinary™ benefit, like police and fire protection or as
aoecid subsidy?

If the Moose Lodgeis not entitled to afederal ““tax subsidy," may it invoke the state's judicia
processes to evict an African-American trespasser who, but for his race, would be admitted as a
member? If the lodge is granted atax subsidy, may the state court evict the trespasser? May the Sate
court refuse to evict? Is there any basis for digtinguishing among judicid enforcement through injunctive
relief, damages, and crimind prosecution?

3. If the state may not use its crimina processes to convict Someone engaging in agt-in for crimind
trespass, may it useits law enforcement officias to remove him? If not, isthe ™ trespasser” entitled to an
injunction againg the proprietor's use of self-help (i.e, force) or to damagesif the proprietor injureshim
in the attempt to remove him?

15, Judtice Brennan found other bases for uncongtitutiond state involvement, including statutory
authorization for discriminatory trusts a the time of the devise, the city's acceptance of atrust with a
racidly discriminatory reversdon clause, and the city's longtime operation of the park as a public facility.
Justice Marshdl did not participate in the case.

16, See also Gordon v. Gordon, 332 Mass. 197, 124 N.E.2d 228 (1955), which gave effect to a
provison of awill that “[i]f any of my . . . children shdl marry a person not born in the Hebrew faith
then | hereby revoke the gift . . . and the provision . . . herein made to or for such child." The Supreme
Judicid Court of Massachusetts asserted without discussion that Shelley and related cases *"seem to us
to involve quite different considerations from the right to dispose of property by will." The United States
Supreme Court denied certiorari, 349 U.S. 947 (1955).
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4. Condider Professor Louis Henkin's “"notes for arevised opinion" in Shelley: Y’

If the competing cdlaims of liberty and the possibility that they may sometimes prevall are
recognized, Shdlley v. Kraemer must be given a. . . limited reading, and new qudifications must
be made to discussions of state responsibility for discrimination. Shelley, we would say, holds
that generdly a sate may not enforce discrimination which it could not itself require or
perpetrate. Such enforcement is sate action, makes the state responsible for a denia of equal
protection. But there are circumstances where the discriminator can invoke a protected liberty
which is not condtitutiondly inferior to the cdlam of equd protection. There the Condtitution
requires or permits the Sate to favor the right to discriminate over the victim's claim to equa
protection; the state, then, isnot in violation of the fourteenth amendment when it legidates or
affords aremedy in support of the discrimination. . . . The specid cases, we suggest, are. . .
those few where the state supports that basic liberty, privacy, autonomy, which outweighs even
the equa protection of thelaws. . . .

In the end, whether the freedom to discriminate may surpass the clam to equdity and
how "“neutral” the forces of law may be in that conflict can only be decided in the light of a
complex of considerations of varying import and relevance. The baance may be struck
differently at different times, reflecting differencesin prevailing philosophy and the continuing
movement from laissez-faire government toward welfare and mdiorism. The changesin
prevailing philosophy themselves may sum up the judgment of judges as to how the conscience
of our society weighs the competing needs and clams of liberty and equdity in time and
context.

Note: On State Repeal of Antidiscrimination Prohibitions and the “"Encouragement’ of
Private Discrimination

The defendants in the cases read thus far dmost invariably claim that they are private actors
exercigng autonomy traditionaly protected by the law. That is, they claim that the Sate hashad a
““hands off" position with respect to the conduct in question. The plaintiffs assert thet there is sufficient
date involvement that the state may not be indifferent to the consequences of private discriminatory
conduct.

Suppose that the state has not dways been formaly indifferent, but instead, having banned
private conduct a one point, shiftsits policy to one of formd indifference. This question was raised in
Reitman v. Mulkey, 387 U.S. 369 (1967), in which the Court considered the condtitutiondity of an
amendment to the Cdifornia Condtitution that protected ~the right of any person who iswilling or

¥ Louis Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110 U. Pa. L. Rev. 473 (1962).
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desiresto s, lease or rent any part or dl of hisred property, to decline to sdll, lease or rent such
property to such person or persons as he, in his absolute discretion, chooses.” The passage of the
amendment by popular referendum in 1964 was widely understood to be aimed at Cdifornia statutes
prohibiting racid discrimination in the sale or rental of most private dwellings; it was understood to
edtablish a condtitutiond right (though obvioudy not a duty) to discriminate.

A mgority of the Supreme Court agreed with the Cdifornia Supreme Court that the
amendment violated the Fourteenth Amendment. The violation did not consist in the mere “reped of an
exiding law prohibiting racid discriminationsin housing." Rather, according to Justice White:

Private discriminations in housing were now not only free from [the previous legidation]
but they adso enjoyed afar different status than was true before the passage of those statutes.
Theright to discriminate, including the right to discriminate on racia grounds, was now
embodied in the State's basic charter, immune from legidative, executive, or judicid regulation
a any leved of the state government. Those practicing racid discriminations need no longer rely
solely on their persond choice. They could now invoke express condtitutiond authority, free
from censure or interference of any kind from officid sources. . . .

[ The amendment] was intended to authorize, and does authorize, racid discrimination in the
housing market. The right to discriminate is now one of the basic palicies of the State. The
Cdifornia Supreme Court believes that the [amendment] will sgnificantly encourage and involve
the State in private discriminations. We have been presented with no persuasive considerations
indicating that these judgments should be overturned.

The opinion drew a strong dissent from Justice Harlan, joined by Justices Black, Clark, and
Stewart, which emphasized Cdifornias "neutraity” toward sellers or renters of housing: Al that has
happened is that California has effected a pro tanto reped of its prior statutes forbidding private
discrimination. This runs no more afoul of the Fourteenth Amendment than would have Cdifornias
falure to pass any such antidiscrimination statutes in the first ingtance.” Thet the provison was
condtitutionaly entrenched was, from the dissenters perspective, irrdevant.

There are anumber of possible descriptions of the holding in Reitman, among which are the
fallowing:

1. The state has an affirmative duty to prevent private discrimination (under some circumstances);
2. agtate may not authorize private discriminaion (how isthis different from 17?);

3. adate may not encourage or otherwise give succor to private discrimination (how is this different
from 1 and 2, a least on the facts of Reitman?);

4. once adate has prohibited private discrimination, it may not backtrack;

5. agae may not disable its agencies and subdivisons from prohibiting racid discrimination in the
private sector (who is " the state™?);
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6. date provisonsthat have the effect of disadvantaging aracid minority demand an extraordinary
judtification, and ~freedom of contract” is an insufficient judtification.

Which, if any, of these rationaes offers the best judtification for the holding in Reitman? To
what extent do the rationales accurately describe contemporary congtitutional doctrine? For example,
compare Reitman with the Court's later cases, canvassed in Chapter 6, that require demonstration of
an "intent" to discriminate, rather than merdly a detrimentd impact on the interests of aracid minority,
as a predicate condition for Fourteenth Amendment. Reitman was a5-4 decision that included a
vigorous dissent. Recall earlier discussons of precedent. Should a contemporary justice, if unpersuaded
by the Justice White's opinion, hesitate to overrule it?

l1l. The ~"Private" Performance of ~ Public Functions'
A. The Company Town Case

MARSH v. ALABAMA

326 U.S. 501 (1946)

BLACK, J.

In this case we are asked to decide whether a State, consistently with the First and Fourteenth
Amendments, can impose crimina punishment on a person who undertakes to distribute religious
literature on the premises of a company-owned town contrary to the wishes of the town's management.
The town, a suburb of Mobile, Alabama, known as Chickasaw, is owned by the Gulf Shipbuilding
Corporation. Except for that it has al the characteritics of any other American town. The property
consgs of resdentid buildings, streets, a system of sawers, a sewage digposa plant and a ™ business
block" on which business places are Situated. A deputy of the Mobile County Sheriff, paid by the
company, serves as the town's policeman. Merchants and service establishments have rented the stores
and business places on the business block and the United States uses one of the places as a post office
from which sx carriers ddiver mail to the people of Chickasaw and the adjacent area. The town and
the surrounding neighborhood, which can not be distinguished from the Gulf property by anyone not
familiar with the property lines, are thickly settled, and according to al indications the resdents use the
business block as their regular shopping center. To do so, they now, asthey have for many years, make
use of a company-owned paved Street and Sidewalk |ocated dongside the store fronts in order to enter
and leave the stores and the post office. Intersecting company-owned roads at each end of the business
block lead into a four-lane public highway which runs pardld to the business block at a distance of
thirty feet. There is nothing to stop highway traffic from coming onto the business block and upon arriva
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atraveler may make free use of the facilities available there. In short the town and its shopping district
are accessible to and fredy used by the public in generd and there is nothing to distinguish them from
any other town and shopping center except the fact that the title to the property belongs to a private
corporation.

Appdlant, a Jehovah's Witness, came onto the sdewak we have just described, stood near the
post office and undertook to distribute religious literature. In the stores the corporation had posted a
notice which read asfollows. " This Is Private Property, and Without Written Permission, No Stret, or
House Vendor, Agent or Solicitation of Any Kind Will Be Permitted.” Appellant was warned that she
could not digtribute the literature without a permit and told that no permit would be issued to her. She
protested that the company rule could not be congtitutionally applied so as to prohibit her from
distributing religious writings. When she was asked to leave the sdewak and Chickasaw she declined.
The deputy sheriff arrested her and she was charged in the state court with violating Title 14, 8426 of
the 1940 Alabama Code which makesit a crime to enter or remain on the premises of another after
having been warned not to do so. Appellant contended that to construe the state Statute as gpplicable to
her activities would abridge her right to freedom of press and religion contrary to the First and
Fourteenth Amendments to the Congtitution. This contention was rejected [by the state courtg]. . . .
Had the title to Chickasaw belonged not to a private but to a municipa corporation and had appd lant
been arrested for violating amunicipa ordinance rather than aruling by those gppointed by the
corporation to manage a company town it would have been clear that gppellant's conviction must be
reversed. . . . Our question then narrows down to this: Can those people who live in or come to
Chickasaw be denied freedom of press and rdigion Smply because a Sngle company has legd titleto
al thetown? For it is the State's contention that the mere fact that dl the property interest in the town
are held by asingle company is enough to give that company power, enforceable by a Sate Satute, to
abridge these freedoms.

We do not agree that the corporation's property interests settle the question.? The date urgesin
effect that the corporation’'sright to control the inhabitants of Chickasaw is coextensive with the right of
ahomeowner to regulate the conduct of his guests. We cannot accept that contention. Ownership does
not aways mean absolute dominion. The more an owner, for his advantage, opens up his property for
use by the public in generd, the more do his rights become circumscribed by the statutory and
condtitutiona rights of those who useit. Thus, the owners of privately held bridges, ferries, turnpikes
and rallroads may not operate them as fredy as afarmer does his farm. Since these facilities are built

ANe do not question the state court's determination of the issue of ~"dedication.” That determination
means that the corporation could, if it so desired, entirely close the sdewak and the town to the public
and isdecisve of dl questions of state law which depend on the owner's being estopped to reclam
possession of, and the public's holding the title to, or having received an irrevocable easement in, the
premises. . . . But determination of the issue of ~dedication” does not decide the question under the
Federal Condtitution here involved.
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and operated primarily to benefit the public and snce their operation is essentidly a public function, itis
subject to date regulation. . . .

Whether a corporation or amunicipality owns or possesses the town the public in either case
has an identicd interest in the functioning of the community in such manner that the channds of
communication remain free. As we have heretofore stated, the town of Chickasaw does not function
differently from any other town. The ~business block" serves as the community shopping center and is
fredly accessible and open to the people in the area and those passing through. The managers
gppointed by the corporation cannot curtail the liberty of press and religion of these people consistently
with the purposes of the Congtitutiona guarantees, and a Sate Satute, as the one here involved, which
enforces such action by crimindly punishing those who attempt to ditribute religious literature clearly
violates the First and Fourteenth Amendments to the Congtitution.

Many people in the United States live in company-owned towns.” These people, just as
resdents of municipdlities, are free citizens of their State and country. Just as dl other citizens they must
make decisions which affect the welfare of community and nation. To act as good citizens they must be
informed. In order to enable them to be properly informed their information must be uncensored. There
is no more reason for depriving these people of the liberties guaranteed by the First and Fourteenth
Amendments than there isfor curtalling these freedoms with respect to any other citizen.

When we ba ance the Condtitutiona rights of owners of property againgt those of the people to enjoy
freedom of press and religion, aswe must here, we remain mindful of the fact that the latter occupy a
preferred position. As we have stated before, the right to exercise the liberties safeguarded by the First
Amendment " lies at the foundation of free government by free men" and we must in dl cases “weigh
the circumstancesand . . . appraisethe. . . reasons. . . in support of theregulation . . . of therights.” In
our view the circumstance that the property rights to the premises where the deprivation of liberty, here
involved, took place, were held by others than the public, is not sufficient to judtify the State's permitting
a corporation to govern a community of citizens so asto redtrict their fundamentd liberties and the
enforcement of such restraint by the application of a state statute. Insofar as the State has attempted to
impose crimind punishment on gppellant for undertaking to distribute rdigious literature in a company
town, its action cannot stand. The caseis reversed and the cause remanded for further proceedings not
inconsstent with this opinion.

FRANKFURTER, J., concurring. . . .

[A] company-owned town isatown. In its community aspectsit does not differ from other
towns. These community aspects are decisve in adjusting the relations now before us, and more

®In the bituminous cod industry alone, gpproximatdy one-haf of the minersin the United States lived in
company-owned houses in the period from 1922-23. The percentage varied from 9 per cent in lllinois
and Indianaand 64 per cent in Kentucky, to aimost 80 per cent in West Virginia. . . .
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particularly in adjudicating the clash of freedoms which the Bill of Rights was designed to resolve -- the
freedom of the community to regulate its life and the freedom of the individua to exercise hisrdigion
and to disseminate hisidess. Title to property as defined by State law controls property relations; it
cannot control issues of civil liberties which arise precisdy because a company town is atown as well
as acongeries of property rdations. And smilarly the technicd digtinctions on which afinding of
“tregpass’ so often depends are too tenuous to control decision regarding the scope of the vital
liberties guaranteed by the Condtitution.

RemD, J.,, joined by Stone, C.J., and Burton, J,, dissenting. . . .

What the present decision establishes as a principle is that one may remain on private property
againg the will of the owner and contrary to the law of the state so long as the only objection to his
presence isthat heis exercisng an asserted right to spread there hisreligious views. . . .

Both Federa and Alabamalaw permit, so far as we are aware, company towns. By that we mean an
area occupied by numerous houses, connected by passways, fenced or not, as the owners may choose.
These communities may be essentid to furnish proper and convenient living conditions for employees on
isolated operations in lumbering, mining, production of high explosives and large-scale farming. The
restrictions imposed by the owners upon the occupants are sometimes galling to the employees and

may gppear unreasonable to outsiders. Unlessthey fal under the prohibition of some legd rule,
however, they are a matter for adjustment between owner and licensee, or by appropriate legidation. . .

Our Condtitution guarantees to every man the right to express hisviews in an orderly fashion.
An essentia dement of ~orderly” is that the man shdl aso have aright to use the place he chooses for
his exposition. The rights of the owner, which the Congtitution protects as well astheright of free
gpeech, are not outweighed by the interests of the trespasser, even though he trespasses in behaf of
religion or free gpeech. We cannot say that Jehovah's Witnesses can claim the privilege of alicense,
which has never been granted, to hold their meetingsin other private places, merely because the owner
has admitted the public to them for other limited purposes. Even though we have reached the point
where this Court is required to force private owners to open their property for the practice there of
religious activities or propaganda distasteful to the owner; because of the public interest in freedom of
gpeech and religion, there is no need for the application of such a doctrine here. Appellant, aswe have
sad, was free to engage in such practices on the public highways, without becoming a trespasser on the

company's property.

B. Marsh's Progeny and Cousins

1. The Shopping Center Cases
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In Ama gamated Food Employees Union v. Logan Valey Plaza, 391 U.S. 308 (1968), the
Court extended Marsh to hold that the petitioner |abor union could not condtitutionaly be enjoined from
picketing a supermarket Stuated entirely within a privately owned shopping center. Justice Marshdl
wrote that the shopping center was the ~functiond equivdent . . . of anorma municipa business didtrict
... open to the public to the same extent as the commercid center of anormal town" and found that
the union could not effectively reach its intended audience by picketing and canvassing outside the
shopping center. To respondents assertion of an “absoluteright . . . to prohibit any use of their
property by others without their consent,” Justice Marshal responded:

[U]nlike astuation involving a person's home, no meaningful clam to protection of a
right of privacy can be advanced by respondents here. Nor on the facts of the case can any
ggnificant claim to protection of the norma business operation of the property be raised.
Naked titleis essentidly dl that isa issue.

The economic development of the United States in the last 20 years reinforces our
opinion of the correctness of the approach taken in Marsh. The large-scde movement of this
country's population from the cities to the suburbs has been accompanied by the advent of the
suburban shopping center, typicaly acluster of individud retail units on asingle large privately
owned tract. It has been estimated that by the end of 1966 there were between 10,000 and
11,000 shopping centersin the United States and Canada, accounting for approximately 37%
of the totd retall sdesin those two countries.

These figuresilludrate the substantial consequences for workers seeking to chalenge
substandard working conditions, consumers protesting shoddy or overpriced merchandise, and
minority groups seeking nondiscriminatory hiring policies that a contrary decision here would
have. Business enterprises located in downtown areas would be subject to on-the-spot public
criticiam for thelr practices, but businesses Stuated in the suburbs could largely immunize
themsdves from similar criticiam by creating a cordon sanitaire of parking lots around their
stores. Neither precedent nor policy compels aresult so at variance with the goa of free
expresson and communication that is the heart of the First Amendment.

... Logan Vdley Mdl isthe functiona equivaent of a "business block" and for First
Amendment purposes must be treated in substantially the same manner.

Justice Black dissented. Marsh required that *private property be treated as though it were public”
only ““when that property has taken on all the attributes of atown, i.e., ‘resdentid buildings, streets, a
system of sewers, a sawage disposa plant and a business block™ on which businesses are situated' "
(quoting Marsh). Otherwise, for the Court “"to confiscate a part of an owner's property and giveits use
to people who want to picket on it" isa "taking" within the meaning of the Fifth Amendment, for which
just compensation must be awarded. Justice White also dissented, €laborating on the difference
between the company town in Marsh and the Logan Valey shopping center:
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Logan Valey Plazais not atown but only a collection of stores. In no sense are any parts of the
shopping center dedicated to the public for genera purposes or the occupants of the Plaza
exercisng officid powers. The public isinvited to the premises but only in order to do business
with those who maintain establishments there. The invitation is to shop for the products which
are 0ld. Thereisno generd invitation to use the parking lot, the pickup zone, or the Sdewalk
except as an adjunct to shopping. No one is invited to use the parking lot as aplace to park his
car while he goes el sawhere to work. The driveways and lanes for auto traffic are not offered
for use as generd thoroughfares leading from one public street to another. Those driveways and
parking spaces are not public streets and thus available for parades, public meetings, or other
activities for which public streets are used. It may be more convenient for cars and trucks to cut
through the shopping center to get from one place to another, but surely the Court does not
mean to say that the public may use the shopping center property for this purpose. Even if the
Plaza has some aspects of ~"public” property, it is nevertheless true that some public property is
available for some uses and not for others;, some public property is neither designed nor
dedicated for use by pickets or for other communicative activities. The point is whether Logan
Valey Plazais public or private property, it isa place for shopping and not a place for
picketing. '8

Logan Valley was severdly limited four years later by Lloyd Corp. v. Tanner, 407 U.S. 551 (1972),
which held that respondent |eafleteers were not entitled to an injunction againgt petitioner's interference
with their digribution of antiwar tractsin theinterior mall of petitioner's large enclosed shopping center.
Writing for the Court, Justice Powell digtinguished Logan Valley on two grounds. Fird, unlike the
picketing in the earlier case, the digtribution of leaflets here " had no relation to any purpose for which
the center was.. . . being used”; "~ the message sought to be conveyed by respondents was directed to
al members of the public, not solely to patrons of Lloyd Center. . . ."*° Second, in Logan Valley, the
picketers “would have been deprived of al reasonable opportunity to convey their message to the

18, Justice White did not reiterate Justice Black's suggestion that the Court's decision amounted to an
unlawful taking of respondents property. Indeed, he concluded the opinion by noting that “[i]f it were
shown that Congress has thought it necessary to permit picketing on private property, elther to further
the nationd labor policy under the Commerce Clause or to implement and enforce the First
Amendment, we would have quite a different case." (Justice Harlan dissented, believing thet federd
labor legidation arguably was gpplicable, but that Since petitioners had failed to raise this
noncongtitutiona question, the Court should dismiss the writ of certiorari asimprovidently granted.)

9. In Logan Valley the Court had stated that it did not decide ““whether respondents’ property rights
could, conggtently with the Firss Amendment, justify abar on picketing whichwasnaot . . . directly
related in its purpose to the use to which the shopping center property was being put.”
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patrons of the [supermarket] had they been denied access to the shopping center.” Here, by contrast,
the shopping mall was surrounded by public sdewaks, and "[i]t would be an unwarranted infringement
of property rights to require them to yield to the exercise of First Amendment rights under
circumstances where adequate aternative avenues of communication exist." Justice Powell dso
emphasized, though not by way of distinction, that Lloyd Center had a nondiscriminatory policy
“enforced againgt all handhilling.” The opinion concludes by reiterating the suggestion, voiced by
Judtice Black in Logan Valley, that the petitioner's right to control its private property isrooted in the
Fifth Amendment:

[Property does not] lose its private character merely because the public is generaly invited to
useit for designated purposes. Few would argue that a freestanding store, with abutting parking
gpace for customers, assumes significant public atributes merely because the public isinvited to
shop there. Nor is Sze done the controlling factor. The essentially private character of astore
and its privately owned abutting property does not change by virtue of being large or clustered
with other stores in amodern shopping center. Thisis not to say that no differences may exist
with respect to government regulation or rights of citizens arising by virtue of the sze and
diveraty of activities carried on within a privately owned facility serving the public. There will

be, for example, problems with respect to public hedlth and safety which vary in degree and in
the appropriate government response, depending upon the size and character of a shopping
center, an office building, a ports arena, or other large facility serving the public for commercid
purposes. We do say that the Fifth and Fourteenth Amendment rights of private property
owners, aswdl asthe Firss Amendment rights of al citizens, must be respected and protected.
The Framers of the Conditution certainly did not think these fundamenta rights of a free society
are incompatible with each other. There may be Situations where accommodations between
them, and the drawing of linesto assure due protection of both, are not easy. But on the facts
presented in this case, the answer is clear.®

Justice Marshd| joined by Justices Douglas, Brennan, and Stewart, dissented. Pointing out that
petitioner allowed schools, presdentia candidates, and service and veterans organizations to spesk,
hold ceremonies and rdlies, and solicit funds in the mal, he contended that ~ respondents activities
were directly related in purpose to the use to which the shopping center was being put.”" But, in any

20, Although Justice Powd | purports to distinguish and limit, rether than overrule, Logan Valley, the
opinion incorporates much language from the dissents in the earlier case. Justice Marshal suggestsin
dissent that ~"one may suspect from reading the opinion of the Court that it is Logan Valley itsdf thet
the Court finds bothersome" and that the mgjor differenceisthat " the compaosition of this Court has
radically changed in [the] four years' snce Logan Valley.
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event, therewas no " logica reason to treat differently speech that is related to subjects other than the
Center and its member stores.” In each case, rather, a balance must be struck between the " preferred
freedom” to speak and the property owner's interest. Justice Marshall argued that ~the only way
[respondents] can express themsalves to a broad range of citizens on issues of genera public concernis
to picket, or to handbill, or . . . to spesk in those areas in which most of their fellow citizens can be
found. One such areaiisthe business didtrict of acity or town or its functiona equivaent." He dismissed
petitioner's argument that the respondents leefletting would disturb the Center's customers, noting that
their message was less likely to deter potential customers from patronizing the stores than legfletting
directed againgt the stores themsealves (asin Logan Valley); and he found ™ patently frivolous
petitioner's argument that . . . [it] would face inordinate difficulties in removing litter from its premises.”
Jugtice Marshd| concluded:

It would not be surprising in the future to see cities rely more and more on private businesses to
perform functions once performed by governmental agencies. The advantage of reduced
expenses and an increased tax base cannot be overstated. As governments rely on private
enterprise, public property decreasesin favor of privately owned property. It becomes harder
and harder for citizens to find means to communicate with other citizens. Only the wedthy may
find effective communication possble unless we adhere to Marsh v. Alabama and continue to
hold that ~"[t]he more an owner, for his advantage, opens up his property for use by the public
in generd, the more do his rights become circumscribed by the statutory and condtitutional
rights of those who use it."

Hudgensv. NLRB, 424 U.S. 507 (1975), held that, in the absence of congressona legidation, the
Condtitution did not protect a union's right to picket a store located in a shopping center to protest the
employer's practices at a different location. A mgority agreed that Logan Valley had overruled Lloyd
or that, in any case, Lloyd should now be overruled.

Note: Doesthe Finding of No State Action Entail a Right Protected Against State
Regulation?

In the aftermath of Hudgens and the forma overruling of Logan Valley, some andyss
suggested that the cases stood for the proposition that the property owners had in effect been found to
possess a strong property right protected againgt state regulation. Thusin PruneY ard Shopping Center
v. Robins, 447 U.S. 74 (1980), a shopping-center owner invoked Justice Powell's language in Lloyd to
argue that the Cdifornia Supreme Court violated the Fourteenth Amendment when it interpreted the
Cdifornia state condtitution to grant politica petitioners aright of accessto the center. The owner
argued, among other things, that this congtituted ataking. “[1]t is, of course, well established that a State
in the exercise of its police power may adopt reasonable restrictions on private property so long asthe
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restrictions do not amount to a taking without just compensation or contravene any other federa
condtitutiona provison.”

Does this suggest that the *"dtate action” limitation is best understood in terms of concerns about
federdism or separation of powers rather than of an affirmative desire to safeguard individua autonomy
assuch?

2. The Park Case

In 1911, Senator Bacon devised Baconsfield to the city of Macon, Georgia, for use as a park
for whites only. The city adhered to the terms of the will until some time after Brown, when it opened
the park to Negroes. In Evans v. Newton (the Park case), the park's managers sued to remove the city
as trustee and replace it with private trustees who would enforce the racid limitation, Negro citizens
intervened in opposition, and heirs of the senator requested that the property revert to them unlessthe
conditions of the will were met. The State court accepted the resignation of the city as trustee and
gppointed individua trustees to avoid failure of the trudt.

The Court held that the private trustees could not exclude Negroes from the park. The centra holding
of Evansv. Newton is premised on the government's involvement of many yearsin maintaining and
caring for the park.

EVANSv. NEWTON, 382 U.S. 296 (1966):
DouGLAS J... . . For yearsit was an integrd part of the City of Macon's activities. From the pleadings
we assume it was swept, manicured, watered, patrolled, and maintained by the city as a public facility
for whites only, as well as granted tax exemption under Ga. Code Ann. 892-201. The momentum it
acquired as apublic facility is certainly not dissipated ipso facto by the appointment of ~private”
trustees. So far asthis record shows, there has been no change in municipa maintenance and concern
over thisfacility. Whether these public characteristics will in time be dissipated is wholly conjecturd. If
the municipality remains entwined in the management or control of the park, it remains subject to the
resraints of the Fourteenth Amendment just as the private utility in Public Utilities Commn. v. Pollak,
343 U.S. 451, 462, remained subject to the Fifth Amendment because of the surveillance which federa
agencies had over its affairs. We only hold that where the tradition of municipa control had become
firmly established, we cannot take judicia notice that the mere subgtitution of trustees instantly
transferred this park from the public to the private sector.

This conclusion is buttressed by the nature of the service rendered the community by a park.
The sarvice rendered even by a private park of this character is municipd in nature. It is open to every
white person, there being no selective eement other than race. Golf clubs, socid centers, luncheon
clubs, schools such as Tuskegee was at least in origin, and other like organizations in the private sector
are often racidly oriented. A park, on the other hand, is more like a fire department or police
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department that traditionally serves the community. Mass recregtion through the use of parksisplainly
in the public domain; and state courts that aid private parties to perform that public function on a
segregated basisimplicate the State in conduct proscribed by the Fourteenth Amendment.2

HARLAN, J,, joined by Stewart, J., dissenting [criticized the first of the Court's grounds as based on
unsupportable assumptions and conjecture, and then attacked the *"public function” theory:] . . . More
serious than the absence of any firm doctrind support for this theory of Sate action areits potentidities
for the future. Itsfailing as a principle of decison in the relm of Fourteenth Amendment concerns can
be shown by comparing -- among other examples that might be drawn from the still unfolding sweep of
governmental functions -- the "public function” of privately established schools with that of privately
owned parks. Like parks, the purpose schools serve isimportant to the public. Like parks private
control exigts, but there is aso a very strong tradition of public contral in thisfield. Like parks, schools
may be available to dmost anyone of one race or religion but to no others. Like parks, there are
normaly aternatives for those shut out but there may aso be inconveniences and disadvantages caused
by the regtriction. Like parks, the extent of school intimacy varies greetly depending on the Sze and
character of the inditution.

For dl the resemblance, the mgority assumes that its decision leaves unaffected the traditiond
view that the Fourteenth Amendment does not compel private schools to adapt their admission policies
to its requirements, but that such matters are left to the States acting within condtitutional bounds. | find
it difficult, however, to avoid the conclusion that this decision opens the door to reversa of these basic
condtitutiona concepts, and, at least in logic, jeopardizes the existence of denominationally restricted
schools while making of every college entrance regjection letter a potential Fourteenth Amendment
question.

While this process of analogy might be spun out to reach privately owned orphanages, libraries,
garbage collection companies, detective agencies, and ahost of other functions commonly regarded as
nongovernmentd though paralding fields of governmenta activity, the example of schoalsis, | think,
sufficient to indicate the pervasive potentidities of this ~"public function” theory of Sate action. It
subgtitutes for the comparatively clear and concrete tests of state action a catch-phrase approach as
vague and amorphous as it is far-reaching. It dispenses with the sound and careful principles of past

21 See also Justice Douglas introductory passage:

There are two complementary principlesto be reconciled in this case. Oneisthe right of the
individua to pick his own associates so asto express his preferences and didikes, and to
fashion his private life by joining such clubs and groups as he chooses. The other isthe
condtitutiona ban in the Equa Protection Clause of the Fourteenth Amendment againgt
dtate-sponsored racia inequdity.
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decisonsin thisredm. And it carries the seeds of transferring to federd authority vast areas of concern
whose regulation has wisely been left by the Condtitution to the States.

3. The White Primary Cases

In Nixon v. Herndon, 273 U.S. 536 (1927), the Court struck down under the equal protection
clause a Texas Satute providing that “"in no event shal anegro be digible to participate in a Democretic
party primary election.” Texas responded by enacting a measure delegating to the Sate executive
committee of the Democratic Party the authority to prescribe qudifications for votersin the primary.
The committee then disquaified Negroes from voting. But in Nixon v. Condon, 286 U.S. 73 (1932),
the Court found that the statute effectively made the committee an agent of the state and held that the
committee's action violated the equa protection clause. Texas enacted no new datute, but the sate
Democratic convention then voted to exclude Negroes from the primary. In Grovey v. Townsend, 295
U.S. 45 (1935), the Court unanimoudy refused to invaidate the convention's rule, holding that the state
was no longer uncongtitutiondly involved.

Grovey survived for only nine years. In Smith v. Allwright, 321 U.S. 649 (1944), the Court
held that the dl-white primary mandated by the state convention violated the Fifteenth Amendment:
Wherethe primary isan “integrd part” of a state's eection machinery, the state may not “"[cad] its
electord processin aform which permits a private organization to practice racid discrimination in the
election.”

Thefina decison of the serieswas Terry v. Adams, 345 U.S. 461 (1953). The Jaybird
Democratic Association was a county palitical club in Texas that held a preprimary eection, not
recognized or assisted by the state or by the state Democratic Party, in which dl white votersin the
county were digible to participate. Winning the Jaybird dection carried no legd consequences, but
Jaybird candidates dmost invariably won the Democratic primary and the generd dection. In three
opinions, none of which commanded amgority, the Court held that the Fifteenth Amendment
prohibited the excluson of Negro voters from the preprimary.

Justice Black, joined by Justices Burton and Douglas, noted that the Fifteenth Amendment reached
“any dection in which public issues are decided or public officids selected” and that the sate could not
condtitutionaly permit the Jaybird's discriminatory ~ duplication of its eection processes," which had the
effect of denying Negroes *“an effective voice in governmentd affairs."?? Justice Clark, joined by Chief
Justice Vinson and Justices Reed and Jackson, took a similar approach, noting that the Jaybird
Democratic Association isthe " decisive power in the county's recognized electoral process'”:

22 Seedso Ricev. ElImore, 165 F.2d 387 (4th Cir. 1947), cited with approva by Justice Black:
“"Having undertaken to perform an important function relating to the exercise of sovereignty by the
people, [apaliticd party] may not violate the fundamentd principles laid down by the Condtitution for
its exercise."
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Accordingly, when a state Structures its eectora gpparatus in aform which devolves upon a
politica organization the uncontested choice of public officids, that organization itsdlf, in
whatever disguise, takes on those attributes of government which draw the Congtitution's
safeguardsinto play.?

Discussion

Assume that a group of college students organize themsdves dong ethnic or racid lines and nominate
candidates to run for president of the University Student Council. Would it be uncongtitutiond for them
to deny entrance to the caucus choosing who shall be the candidate to someone of the “wrong” race or
ethnicity? Do the White Primary Cases stand for the proposition that it would be uncongtitutiond for a
political party to organize itsdf on rdigious lines and limit its vating membership, in caucuses and
primaries, to co-reigionists?

4. The Public Utility Case

JACKSON v. METROPOLITAN EDISON CO., 419 U.S. 345 (1974).

REHNQUIST, J. . . . Petitioner next urgesthat state action is present because respondent provides an
essentia public service required to be supplied on a reasonably continuous basis by [state law] and
hence performs a ""public function." We have of course found state action present in the exercise by
private entity of powers traditionally exclusvely reserved to the State. If we were dedling with the
exercise by Metropolitan of some power delegated to it by the State which is traditionally associated
with sovereignty, such as eminent domain, our case would be quite a different one. But while the
Pennsylvania atute imposes an obligation to furnish service on regulated utilities, it imposes no such
obligation on the State. The Pennsylvania courts have rgjected the contention that the furnishing of utility
sarvices are ether gtate functions or municipa duties.

Perhaps in recognition of the fact that the supplying of utility serviceis not traditiondly the
exclusve prerogdtive of the State, petitioner invites the expanson of the doctrine of this limited line of
cases into a broad principle that al businesses *affected with the public interest" are state actorsin al
their actions.

23, Judtice Frankfurter aso wrote a concurring opinion that is somewhat obscure. He found state action
in the fact that " those charged by State law with the duty of assuring al digible voters an opportunity to
participate in the selection of candidates at the primary -- the county eection officids who are normaly
leaders in their communities -- participate by voting in the Jaybird primary" and thus "~ condone” its
subverson of the laws regulating the state primary. Only Justice Minton dissented, finding that no Sate
action had been shown.
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We decline the invitation for reasons stated long ago in Nebbiav. New York, 291 U.S. 502
(1934), in the course of regjecting a substantive due process attack on state legidation: "It is clear that
there isno closed class or category of businesses affected with apublic interest. . . . The phrase
“affected with a public interest’ can, in the nature of things, mean no more than that an industry, for
adequate reason, is subject to control for the public good. . . ."

Doctors, optometrists, lawyers, Metropolitan, and Nebbia's upstate New Y ork grocery sdlling
aquart of milk are dl in regulated businesses, providing arguably essential goods and services,
“dffected with a public interest.” We do not believe that such a status converts their every action,
absent more, into that of the State. . . .

MARSHALL, J,, dissenting. . . . The fact that the Metropolitan Edison Company supplies an essentid
public service thet isin many communities supplied by the government weighs more heavily for me than
for the mgority. The Court concedes that state action might be present if the activity in question were
“traditionally associated with sovereignty,” but it then undercuts that point by suggesting that a
particular serviceis not a public function if the State in question has not required that it be
governmentally operated. Thisreadsthe "public function” argument too narrowly. The whole point of
the ““public function" casesisto look behind the State's decision to provide public services through
private parties. In my view, utility service is traditiondly identified with the State through universa public
regulaion or ownership to a degree sufficient to render it a ™" public function.”

| agree with the mgority that it requires more than afinding that a particular businessis
" affected with the public interet" before condtitutiona burdens can be imposed on that business. But
when the activity in question is of such public importance that the State invarigbly ether providesthe
service itsdlf or permits private companiesto act as Sate surrogates in providing it, much moreis
involved than just a matter of public interest. In those cases, the State has determined thet if private
companies wish to enter the field, they will have to surrender many of the prerogatives normally
associated with private enterprise and behave in many ways like a governmental body. And when the
Stae's regulatory scheme has gone that far, it seems entirely consstent to impose on the public utility
the congtitutiona burdens normaly reserved for the State. . . .

5. The Warehouseman's Lien Case

In Sniadach v. Family Finance Corp., 395 U.S. 337 (1972), the Court struck down a
Wisconsin gtatute under which, when a creditor filed the gppropriate papers, the clerk of court issued a
garnishment order to an alegedly defaulting debtor's employer. The clerk's task was purdly ministerid,
and the order issued without notice to the debtor. The Supreme Court held that prejudgment
garnishment without notice and a prior hearing deprived the debtor of her property without due
process. Shiadach involved a contract between a finance company and a consumer. In North Georgia
Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975), the Court extended the holding to prohibit the
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prgudgment garnishment of acommercid debtor's bank account under Smilar circumstances. Fuentes
v. Shevin, 407 U.S. 67 (1972), relied on Sniadach to invaidate Sate datutes that authorized the sheriff
to saize household goods sold under conditional sales contracts on the basis of awrit issued by the
clerk of court upon the sdller-creditor's ex parte gpplication.

The only contested issue in these cases was whether the due process clause required a hearing
before the debtor's property was garnished or seized. Both the mgjority and the dissenting Justices
assumed, without discussion, the existence of date action -- thet is, they assumed that the chalenged
procedures or transactions were constrained by the requirements of the due process clause of the
Fourteenth Amendment.

In the years following Shiadach, other creditors remedies were challenged on due process
grounds. Theseincluded various " sdf-help" remedies, whereby creditors having security interestsin
goods repossessed them from defaulting debtors smply by taking them -- without even the ministeriad
intervention of agtate officid. Such sdf-help repossession by secured creditors has long been permitted
in many jurisdictions, and the practice is codified by section 9-503 of the Uniform Commercid Code:
““Unless otherwise agreed a secured party has on default the right to take possession of the collateral.
In taking possession a secured party may proceed without judicia processif this can be done without
breach of the peace." Mogt courts dismissed congtitutiona challenges to section 9-503 on the ground
that, in the absence of any participation by a date officid, saf-help repossesson was private rather than
date action and therefore not within the purview of the Fourteenth Amendment. In the following case,
the Supreme Court addressed a variant of the self-help procedure and held that the debtors complaint
was properly dismissed on these grounds.

FLAGG BROS,, INC. v. BROOKS
436 U.S. 149 (1978)

REHNQUIST, J.

The question presented by thislitigation is whether a warehouseman's proposed sde of goods
entrusted to him for storage, as permitted by New Y ork Uniform Commercia Code §7-210
(McKinney 1964), is an action properly attributable to the state of New York. . . .

According to her complaint, the alegations of which we must accept as true, respondent Shirley
Brooks and her family were evicted from their gpartment in Mount VVernon, N.Y ., on June 13, 1973.
The city marshal arranged for Brooks possessions to be stored by petitioner Flagg Brothers, Inc., in its
warehouse. Brooks was informed of the cost of moving and storage, and she instructed the workmen to
proceed, dthough she found the price too high. On August 25, 1973, after a series of disputes over the
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vdidity of the charges being clamed by petitioner Flagg Brothers, Brooks received aletter demanding
that her account be brought up to date within 10 days "or your furniture will be sold." [Brooks then
filed suit seeking, among other things, an injunction that such a sale pursuant to 87-210 would violate
her congtitutiona rights under the Due Process and Equa Protection Clauses of the Fourteenth
Amendment. A divided pane of the Second Circuit reversed adigtrict court decison in favor of Flagg
Brothers)]

... [R]espondents allege that Flagg Brothers has deprived them of their right, secured by the
Fourteenth Amendment, to be free from state deprivations of property without due process of law.
Thus, they must establish not only that Flagg Brothers acted under color of the chalenged statute, but
also that its actions are properly attributable to the State of New Y ork.

It must be noted that respondents have named no public officias as defendants in this action.
The city marshd, who supervised their evictions, was dismissed from the case by the consent of dl the
parties. Thistota absence of overt officid involvement plainly distinguishes this case from earlier
decisons imposing procedural restrictions on creditors remedies such as North Georgia Finishing, Inc.
v. Di-Chem, Inc; Fuentesv. Shevin; Sniadach v. Family Finance Corp. ... Thus, the only issue
presented by this case is whether Flagg Brothers action may fairly be attributed to the State of New
Y ork. We conclude thet it may not.

Respondents . . . argue that the resolution of private disputesis atraditiona function of civil
government, and that the State in 87-210 has delegated this function to Flagg Brothers. Respondents,
however, have read too much into the language of our previous cases. While many functions have been
traditionally performed by governments, very few have been “exclusively reserved to the State”

One such area has been dections.... Although the rationae of [the white primary] cases may
be subject to some dispute, their scope is carefully defined. The doctrine does not reach to dl forms of
private political activity, but encompasses only state-regulated elections or e ections conducted by
organizations which in practice produce " the uncontested choice of public officids” Terry, supra, at
484 (Clark, J., concurring). . . .

A second line of cases under the public-function doctrine originated with Marsh v. Alabama
Just asthe Texas Demoacratic Party in Smith and the Jaybird Democratic Association in Terry
effectively performed the entire public function of sdecting public officids, so too the Gulf Shipbuilding
Corp. performed dl the necessary municipa functionsin the town of Chickasaw, Ala, which it
owned....
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These two branches of the public-function doctrine have in common the fegture of exclusvity.?
Although the dections held by the Democratic Party and its affiliates were the only meaningful ections
in Texas, and the Streets owned by the Gulf Shipbuilding Corp. were the only streets in Chickasaw, the
proposed sdle by Flagg Brothers under 87-210 is not the only means of resolving this purely private
dispute. Respondent Brooks has never dleged that sate law barred her from seeking awaiver of Flagg
Brothers right to sell her goods at the time she authorized their storage. Presumably, respondent Jones,
who dlegesthat she never authorized the storage of her goods, could have sought to replevy her goods
at any time under state law. See N.Y. Civ. Prac. Law 87101 et seg. (McKinney 1963). The
chdlenged statute itsdf provides a damages remedy againg the warehouseman for violations of its
provisons. N.Y.U.C.C. §7-210(9) (McKinney 1964). This system of rights and remedies, recognizing
the traditiona place of private arrangements in ordering relationships in the commercia world,” can
hardly be said to have delegated to FHlagg Brothers an exclusive prerogative of the sovereign.©

*Respondents aso contend that Evans v. Newton establishes that the operation of a park for
recreationa purposesis an exclusvely public function. We doubt that Newton intended to establish any
such broad doctrine in the teeth of the experience of several American entrepreneurs who amassed
great fortunes by operating parks for recreationa purposes. We think Newton rests on afinding of
ordinary state action under extraordinary circumstances. The Court's opinion emphasizes that the
record showed ""no change in the municipal maintenance and concern over this facility” after the
transfer of title to private trustees. That transfer had not been shown to have diminated the actua
involvement of the city in the daily maintenance and care of the park.

Unlike the parade of horribles suggested by our Brother Stevensiin dissent, this case does not involve
dtate authorization of private breach of the peace.

‘It is undoubtedly true, as our Brother Stevens says in dissent, that * respondents have a property
interest in the possessions that the warehouseman proposesto sdll.” But that property interest isnot a
monolithic, abstract concept hovering in the lega stratosphere. It isabundle of rights in persondty, the
metes and bounds of which are determined by the decisond and statutory law of the State of New
York. The vaidity of the property interest in these possessions which respondents previoudy acquired
from some other private person depends on New Y ork law, and the manner in which that same
property interest in these same possessions may be lost or transferred to still another private person
likewise depends on New York law. It would intolerably broaden, beyond the scope of any of our
previous cases, the notion of state action under the Fourteenth Amendment to hold that the mere
existence of abody of property law in a State, whether decisond or statutory, itsaf amounted to
“date action” even though no state process or Sate officias were ever involved in enforcing that body
of law.

The stuation is clearly distinguishable from cases such as DiChem, Fuentes v. Shevin, and Sniadach..
In each of those cases a government officid participated in the physica deprivation of what had
concededly been the congtitutional plaintiff's property under sate law before the deprivation occurred.
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Whatever the particular remedies available under New Y ork law, we do not consder amore
detailed description of them necessary to our conclusion that the settlement of disputes between debtors
and creditorsis not traditiondly an exclusive public function. Cf. United States v. Kras, [Chapter Nine,
supra). Creditors and debtors have had available to them historicaly afar wider number of choices than
has one who would be an eected public officid, or amember of Jehovah's Witnesses who wished to
digtribute literature in Chickasaw, Ala., at the time Mar sh was decided. Our analysis requires no
parsing of the difference between various commercid liens and other remedies to support the
conclusion thet this entire field of activity is outside the scope of Terry and Marsh.? Thisis true whether
these commercid rights and remedies are created by statute or decisond law. To rely upon the
historical antecedents of a particular practice would result in the condtitutional condemnation in one
State of aremedy found perfectly permissible in another.

Thus, even if we were inclined to extend the sovereign-function doctrine outsde of its present
carefully confined bounds, the field of private commercid transactions would be a particularly
inappropriate area into which to expand it. We conclude that our sovereign-function cases do not
support afinding of date action here. . . .

[W]ewould be remiss if we did not note that there are a number of state and municipa
functions not covered by our ection cases or governed by the reasoning of Marsh which have been
adminigtered with a greater degree of exclusvity by States and municipdities than has the function of
so-caled " dispute resolution.” Among these are such functions as education, fire and police protection,
and tax collection. We express no view as to the extent, if any, to which a city or State might be free to
delegate to private parties the performance of such functions and thereby avoid the strictures of the
Fourteenth Amendment. . . .

The condtitutiona protection attaches not because, asin Dichem, aclerk issued a minigteria writ out of
the court, but because as aresult of that writ the property of the debtor was seized and impounded by
the affirmative command of the law of Georgia. The creditor in Dichem had not smply sought to
pursue the collection of his debt by private means permissible under Georgia law; he had invoked the
authority of the Georgia court, which in turn had ordered the garnishee not to pay over money which
previoudy had been property of the debtor.

4Thisis not to say that dispute resolution between creditors and debtors involves a category of human
affarsthat is never subject to conditutiona congraints. We merdly address the public-function doctrine
as respondents would apply it to this case.

Sdf-hdp of the type involved in this caseis not Sgnificantly different from creditor remedies generdly,
whether created by common law or enacted by legidatures. New Y ork's statute has done nothing more
than authorize (and indeed limit) -- without participation by any public officid -- what Flagg Brothers
would tend to do, even in the absence of such authorization, i.e., dispose of respondents property in
order to free up its vauable storage space. The proposed sale pursuant to the lien in thiscaseisnot a
sgnificant departure from traditiond private arrangements.
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Respondents further urge that Flagg Brothers proposed action is properly attributable to the
State because the State has authorized and encouraged it in enacting 8§7-210. Our cases dtate “that a
State isrespongble for the. . . act of a private party when the State, by itslaw, has compelled the act.”
This Court, however, has never held that a State's mere acquiescence in a private action converts that
action into that of the State. ... If the mere denid of judicid rdief is consdered sufficient
encouragement to make the State responsible for those private acts, dl private deprivations of property
would be converted into public acts whenever the State, for whatever reason, deniesrelief sought by
the putative property owner. . . .

Here, the State of New Y ork has not compelled the sdle of abailor's goods, but has merely
announced the circumstances under which its courts will not interfere with a private sde. Indeed, the
crux of respondents complaint is not that the State has acted, but that it has refused to act. This
datutory refusd to act is no different in principle from an ordinary statute of limitations whereby the
State declines to provide aremedy for private deprivations of property after the passage of agiven
period of time. . . .

STEVENS, J,, joined by White and Marshdl, JJ., dissenting. . . .

In my judgment the Court's holding is fundamentaly inconsistent with, if not foreclosed by, our
prior decisons which have imposed procedurd restrictions on the State's authorization of certain
creditors remedies.

Thereis no question in this case but that respondents have a property interest in the possessons
that the warehouseman proposes to sell. It is aso clear that, whatever power of sale the warehouseman
has, it does not derive from the consent of the respondents. The claimed power derives solely from the
State, and specificaly from §7-210 of the New Y ork Uniform Commercia Code. The question is
whether a state statute which authorizes a private party to deprive a person of his property without his
consent must meet the requirements of the Due Process Clause of the Fourteenth Amendment. This
question must be answered in the affirmative unless the State has virtualy unlimited power to transfer
interests in private property without any procedural protections.?

4t could be argued that since the State has the power to create property interests, it should adso have
the power to determine what procedures should attend the deprivation of those interests. See Arnett v.
Kennedy, 416 U.S. 134, 153-154 (Rehnquigt, J.). Although a mgority of this Court has never adopted
that pogition, today's opinion revives the theory in a somewhat different setting by holding that the State
can shidd its legidation affecting property interests from due process scrutiny by delegating authority to
private parties.
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In determining that New Y ork's statute cannot be scrutinized under the Due Process Clause,
the Court reasons that the warehouseman's proposed sale is solely private action because the state
statute " permits but does not compd" the sale (emphasis added), and because the warehouseman has
not been delegated a power " exclusively reserved to the State” (emphasis added). Under this
gpproach a Sate could enact laws authorizing private citizens to use salf-help in countless Stuations
without any possibility of federd chalenge. A date statute could authorize the warehouseman to retain
al proceeds of the lien sde, even if they far exceeded the amount of the aleged debt; it could authorize
finance companies to enter private homes to repossess merchandise; or indeed, it could authorize “any
person with sufficient physica power” to acquire and sell the property of hiswesker neighbor. An
attempt to challenge the vaidity of any such outrageous statute would be defeated by the reasoning the
Court uses today: The Court's rationale would characterize action pursuant to such a statute as purely
private action, which the State permits but does not compd, in an areanot exclusvely reserved to the
State.

As these examples suggest, the distinctions between ~"permisson” and — compulsion” on the
one hand, and “exclusive" and “"nonexclusive," on the other, cannot be determinative factorsin
date-action andyss. There is no great chasm between ~“permisson” and ~"compulsion” requiring
particular state action to fal within one or the other definitional camp. . . . In this case, the State of New
Y ork, by enacting §7-210 of the Uniform Commercid Code, has acted in the most effective and
unambiguous way a State can act. This section specificaly authorizes petitioner Flagg Brothersto sl
respondents possessions, it details the procedures that petitioner must follow; and it grants petitioner
the power to convey good title to goods that are now owned by respondents to athird party.

... New York has authorized the warehouseman to perform what is clearly a state function.
The test of what is a state function for purposes of the Due Process Clause has been varioudy phrased.
Most frequently the issue is presented in terms of whether the State has delegated a function
traditionally and historically associated with sovereignty. See, e.g., Jackson v. Metropolitan Edison
Co.... InthisCourt, petitioners have attempted to argue that the nonconsensua transfer of property
rightsis not atraditiond function of the sovereign. The overwheming historical evidenceisto the
contrary, however,” and the Court wisaly does not adopt this position. Instead, the Court reasons that
state action cannot be found because the State has not delegated to the warehouseman an exclusive

b ... 1 fully agree with the Court that the decision of whether or not a statute is subject to due process
scrutiny should not depend on ™ “whether a particular class of creditor did or did not enjoy the same
freedom to act in Elizabethan or Georgian England.’ " Nonetheless some reference to history and
well-settled practice is necessary to determine whether aparticular actionisa ™traditiond State
function.” See Jackson v. Metropolitan Edison Co. Indeed, in Jackson the Court specificdly referred
to Pennsylvania decisions, rendered in 1879 and 1898, which had rg ected the contention that the
furnishing of utility services was agate function.
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soveraign function.© This distinction, however, is not consgstent with our prior decisons on State action;
is not even adhered to by the Court in this case” and, most importantly, isinconsistent with the line of
cases beginning with Sniadach v. Family Finance Corp.

Since Shiadach this Court has scrutinized various state statutes regulating the debtor-creditor
relationship for compliance with the Due Process Clause. See dso North Georgia Finishing, Inc. v.
Di-Chem, Inc.; Mitchel v. W.T. Grant Co.; Fuentesv. Shevin,. . ..

[ These cases] must be viewed as reflecting this Court's recognition of the significance of the State'srole
in defining and controlling the debtor-creditor relationship. The Court's language to this effect in the
various debtor-creditor cases has been unequivoca. In Fuentes v. Shevin the Court stressed that the
statutes in question " abdicate[d] effective Sate control over state power.” And it is clear that what was
of concernin Shevin wasthe private use of state power to achieve a nonconsensud resolution of a
commercid dispute. The state statutes placed the state power to repossess property in the hands of an
interested private party, just as the state statute in this case places the state power to conduct judicidly
binding sdesin satisfaction of alien in the hands of the warehouseman.

... Yet the very defect that made the tatutesin Shevin and North Georgia Finishing
unconstitutional -- lack of state control -- is, under today's decision, the factor that precludes
conditutiond review of the sate statute. The Due Process Clause cannot command such incongruous
results. If it is uncongtitutiond for a State to dlow a private party to exercise atraditiond state power

‘As | understand the Court's notion of “exclusivity," the sovereign function here is not exclusive
because there may be other state remedies, under different statutes or common-law theories, available
to respondents. Even if | were to accept the notion that sovereign functions must be “exclusive,” the
Court's description of exclusivity isincomprehensble. The question is whether a particular actionisa
uniquely sovereign function, not whether state law forecloses any possibility of recovering for damages
for such activity. For ingtance, it is clear that the maintenance of a police force is a unique sovereign
function, and the delegation of police power to a private party will entall sate action. See Griffinv.
Maryland, 378 U.S. 130. Under the Court's analys's, however, there would be no sate action if the
State provided aremedy, such as an action for wrongful imprisonment, for the individua injured by the
“private’ policeman. Thisanalysisis not based on ~exclusvity,” but on some vague, and highly
ingppropriate, notion that respondents should not complain about this state statute if the State offers
them a glimmer of hope of redeeming their possessions, or & least the value of the goods, through some
other state action. Of course, the avallability of other state remedies may be reevant in determining
whether the statute provides sufficient procedura protections under the Due Process Clause, but it is
not relevant to the state-action issue.

dAsthe Court is forced to recognize, its notion of exclusivity simply cannot be squared with the wide
range of functions that are typicaly considered sovereign functions, such as “education, fire and police
protection, and tax collection.”
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because the state supervison of that power is purely mechanicd, the State surely cannot immunize its
actionsfrom condtitutiona scrutiny by removing even the mechanica supervison. . . .

Whether termed traditiond," “exclusive," or ““significant," the state power to order binding,
nonconsensua resolution of a conflict between debtor and creditor is exactly the sort of power with
which the Due Process Clause is concerned. And the State's delegation of that power to a private party
is accordingly, subject to due process scrutiny. . . .

It isimportant to emphasize that, contrary to the Court's gpparent fears, this conclusion does not even
remotely suggest that " dl private deprivations of property [will] be converted into public acts whenever
the State, for whatever reason, denies relief sought by the putative property owner." The focusis not on
the private deprivation but on the state authorization.

... The State's conduct in this case takes the concrete form of a Satutory enactment, and it is
that statute that may be challenged.

... |f there should be a deviation from the Sate statute -- such as afailure to give the notice
required by the state law -- the defect could be remedied by a state court and there would be no
occasion for [congtitutinaly based] relief. . . .

On the other hand, if there is compliance with the New Y ork statute, the state legidative action which
enabled the deprivation to take place must be subject to congtitutiona chalenge in afederd court. . . .

[1]t isno longer possible, if it ever was, to believe that a sharp line can be drawn between
private and public actions®

In the broadest sense, we expect government " to provide a reasonable and fair framework of
rules which facilitate commercid transactions. . . ." Mitchell v. W.T. Grant Co., 416 U.S,, a 624
(Powdll, J., concurring). This ~framework of rules’ is premised on the assumption that the State will
control nonconsensual deprivations of property and that the State's control will, in turn, be subject to
the restrictions of the Due Process Clause.” The power to order legdly binding surrenders of property

€See, eg., Thompson, Fiercing the Vel of State Action: The Revisonist Theory and A Mythica
Application To Saf-Help Repossession, 1977 Wis. L. Rev. 1; Glennon & Nowak, A Functiona
Analysis of the Fourteenth Amendment ~ State Action” Requirement, 1976 S. Ct. Rev. 221; Black,
Foreword: " State Action," Equa Protection, and Cdifornias Proposition 14, 81 Harv. L. Rev. 69
(1967); Williams, The Twilight of State Action, 41 Texas L. Rev. 347 (1963); Van Alstyne & Kard,
State Action, 14 Stan. L. Rev. 3 (1961).

"Mr. Justice Harlan explained this principle as follows:

American society, of course, bottoms its systematic definition of individud rights and duties, as
well asits machinery for dioute settlement, not on custom or the will of Strategicaly placed
individuas, but on the common-law modd. It isto courts, or other quasi-judicid officid bodies,
that we ultimately look for the implementation of aregularized, orderly process of dispute
settlement. Within this framework, those who wrote our origina Condtitution, in the Fifth
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and the congtitutional restrictions on that power are necessary correlativesin our system. In effect,
today's decision dlows the State to divorce these two eements by the smple expedient of transferring
the implementation of its policy to private parties. Because the Fourteenth Amendment does not
countenance such adivison of power and responghility, | respectfully dissent.

Discussion

On what theory, if any, could the Court have required a hearing in Flagg Bros. without holding thet
every government decision not to intervene in a private dispute implicated the state in the dispute?
Does this suggest that a hearing would thus be required in every private dispute or, rather, that courts
would have to engage in some balancing test in order to determine when "the public intere” required
hearings as againg purdy informa resolution?

Subsequent case: Many of the issues discussed above were present in American Manufactures
Mutud Insurance Company v. Sullivan, 119 S.Ct. 977 (1999), which involved the adminisiration of
Pennsylvania s system of workers compensation. Generaly spesking, once awork-related injury is
clamed to have occurred, the employer or its ensurer is obligated to pay for dl “reasonable’ and
“necessary” medicd trestment within thirty days of receiving abill. In 1993 Pennsylvania amended its
system to create a " utilization review" procedure by which the reasonableness and necessity of an
employee's medica trestment, whether past, ongoing, or prospective, could be reviewed prior to
payment. Should an insurer wish to dispute “the reasonableness or necessity of the treatment
provided,” it may, within thirty days, request utilization review by filing with the Pennsylvania Workers
Compensation Bureau a notice to that effect. The only function of the Bureau is to determine whether
the form is "properly completed--i.e, that al information required by the formis provided.” Once the
request has been properly filed, the insurer is alowed to withhold payments to hedlth care providers for
the particular services being chalenged. In the meantime, the Bureau natifies the relevant parties that
utilization review has been requested and forwards the request to a randomly salected " utilization review

Amendment, and later those who drafted the Fourteenth Amendment, recognized the centrality
of the concept of due process in the operation of this system. Without this guarantee that one
may not be deprived of hisrights, neither liberty nor property, without due process of law, the
State's monopoly over techniques for binding conflict resolution could hardly be said to be
acceptable under our scheme of things. Only by providing that the socia enforcement
mechanism must function gtrictly within these bounds can we hope to maintain an ordered
society that isaso jud. It is upon this premise that this Court has through years of adjudication
put flesh upon the due process principle.

Boddie v. Connecticut, 401 U.S. 371, 375.
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organization" (URO), a private organizations composed of hedth care providers who are "licensed in
the same profession and hav|[€] the same or smilar specidty as that of the provider of the trestment
under review." The URO determines "whether the treatment under review is reasonable or necessary
for the medica condition of the employeg” in light of "generdly accepted trestment protocols.”

A number of affected employees and organizations representing them clamed that the
procedures denied them due process of law. Thefirst question, of course, was whether the relevant
organizations implicated the Sate sufficiently to trigger any condtitutiona guarantees. Chief Judtice
Rehnquigt, writing for a unanimous court (on this point), held that no such state action was present:

[l

.... Incasesinvolving extensve Sate regulation of private activity, we have conagtently
held that "[t]he mere fact that a businessis subject to state regulation does not by itself convert
itsaction into that of the State for purposes of the Fourteenth Amendment.” Faithful application
of the state-action requirement in these cases ensures that the prerogative of regulating private
business remains with the States and the representative branches, not the courts. Thus, the
private insurersin this case will not be held to condtitutional standards unless "thereisa
aufficiently close nexus between the State and the challenged action of the regulated entity so
that the latter may befairly trested asthat of the State itsdlf.” Whether such a"close nexus'
exists, our cases state, depends on whether the State "has exercised coercive power or has
provided such significant encouragement, either overt or covert, that the choice must in law be
deemed to be that of the State.” Action taken by private entities with the mere approva or
acquiescence of the State is not state action.

Here, respondents do not assert that the decision to invoke utilization review should be
attributed to the State because the State compels or is directly involved in that decision.
Obvioudy the State is not so involved. It authorizes, but does not require, insurers to withhold
payments for disouted medica treetment. The decision to withhold payment, like the decision
to transfer Medicaid patientsto alower leve of carein Blum, is made by concededly private
parties, and "turns on ... judgments made by private parties’ without "standards ... established
by the State."

Respondents do assert, however, that the decision to withhold payment to providers
may be fairly attributable to the State because the State has "authorized" and "encouraged” it.
Respondents primary argument in this regard is that, in amending the Act to provide for
utilization review and to grant insurers an option they previoudy did not have, the State
purposely "encouraged” insurers to withhold payments for disputed medicd trestment. This
argument reads too much into the State's reform, and in any event cannot be squared with our
Cases.

We do not doubt that the State's decision to provide insurers the option of deferring
payment for unnecessary and unreasonable trestment pending review can in some sense be
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seen as encouraging them to do just that. But, as petitioners note, this kind of subtle
encouragement is no more significant than that which inheres in the State's crestion or
modification of any legd remedy....

The State's decision to adlow insurers to withhold payments pending review can just as
eadly be seen as gate inaction, or more accurately, alegidative decison not to intervenein a
dispute between an insurer and an employee over whether a particular trestment is reasonable
and necessary. Before the 1993 amendments, Pennsylvania restricted the ability of an insurer
(after liability had been established, of course) to defer workers compensation medica
benefits, including payment for unreasonable and unnecessary treatment, beyond 30 days of
receipt of the bill. The 1993 amendments, in effect, restored to insurers the narrow option,
historically exercised by employers and insurers before the adoption of Pennsylvanias workers
compensation law, to defer payment of abill until it is substantiated. The most that can be said
of the statutory scheme, therefore, is that whereas it previoudy prohibited insurers from
withholding payment for disouted medica services, it no longer does so. Such permission of a
private choice cannot support afinding of state action....

Nor doesthe State'srole in creating, supervising, and setting standards for the URO
process differ in any meaningful sense from the creation and adminigtration of any forum for
resolving digputes. While the decision of aURQO, like that of any judicid officid, may properly
be consdered state action, a private party's mere use of the State's dispute resolution
meachinery, without the "overt, Sgnificant assstance of date officiads,” cannot. The State, inthe
course of administering a many-faceted remedid system, has shifted one facet from favoring the
employeesto favoring the employer. This sort of decison occurs regularly in legidaive review
of such sysems. But it cannot be said that such a change "encourages’ or "authorizes' the
insurer's actions as those terms are used in our state-action jurisprudence.

We a0 rgect the notion, relied upon by the Court of Appedls, that the challenged
decisons are ate action because insurers must first obtain "authorization” or "permisson” from
the Bureau before withholding payment. . . ., [T]he Bureau's participation is limited to
requiring insurersto file "aform prescribed by the Bureau,” processing the request for technica
compliance, and then forwarding the matter to a URO and informing the parties that utilization
review has been requested. In Blum, we rgected the notion that the State, "'by requiring
completion of aform,” is respongble for the private party's decison. The additiond "paper
shuffling” performed by the Bureau here in response to an insurers request does not dter that
concluson.

Respondents next contend that state action is present because the State has delegated
to insurers "powers traditiondly exclusvely reserved to the State” Ther argument hereis
twofold. Relying on West v. Atkins, 487 U.S. 42 (1988), respondents first argue that workers
compensation benefits are state-mandated " public benefits," and that the State has delegated the
provison of these "public benefits’ to private insurers. They dso contend that the State has
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delegated to insurers the traditiondly exclusive government function of determining whether and
under what circumstances an injured worker's medical benefits may be suspended. The Court
of Apped's gpparently agreed on both points, sating that insurers "providing public benefits
which honor State entitlements ... become an arm of the State, fulfilling a uniquely governmenta
obligation,” and that "[t]he right to invoke the supersedess, or to stop payments, is a power that
traditiondly was held in the hands of the State,”

We think neither argument has merit. West isreadily diginguishable: there the State
was condtitutionaly obligated to provide medica trestment to injured inmates, and the
delegation of that traditiondly exclusive public function to a private physcian gaveriseto a
finding of Sate action. Here, on the other hand, nothing in Pennsylvanias condtitution or
satutory scheme obligates the State to provide either medica treatment or workers
compensation benefits to injured workers. Instead, the State's workers compensation law
imposes that obligation on employers. This caseis therefore not unlike Jackson, where we
noted that "while the Pennsylvania statute imposes an obligation to furnish service on regulated
utilities, it imposes no such obligation on the State.”

Nor isthere any merit in respondents argument that the State has delegated to insurers
the traditionaly exclusive governmentd function of deciding whether to suspend payment for
disputed medicd treatment. Historica practice, as well as the Sate statutory scheme, does not
support respondents characterization. It isno doubt true that before the 1993 amendments an
insurer who sought to withhold payment for disputed medica treatment was required to petition
the Bureau, and could withhold payment only upon afavorable ruling by aworkers
compensation judge, and then only for prospective trestment. But before Pennsylvania ever
adopted its workers compensation law, an insurer under contract with an employer to pay for
itsworkers reasonable and necessary medical expenses could withhold payment, for any
reason or no reason, without any authorization or involvement of the State. The insurer, of
course, might become liable to the employer (or its workers) if the refusa to pay breached the
contract or congtituted "bad faith," but the obligation to pay would only arise after the employer
had initiated a claim and reduced it to ajudgment. That Pennsylvaniafirg recognized an
insurer's traditiondly private prerogetive to withhold payment, then redtricted it, and now (in
one limited respect) has restored it, cannot condtitute the delegation of atraditiondly exclusive
public function....

Perhaps the most Sgnificant feature of Sullivan isthat the justices were unanimous on the State
action point. Asyou reed thefind set of casesin this chapter, you might ask yoursdf if this represents,
at long last, the achievement of a doctrind consensus on the part of the justices, or whether it Sgnifies
merdy amomentary truce in a continuing battle.

Sate action and the conduct of private attorneys. The issue of peremptory challenges
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EDMONSON v. LEESVILLE CONCRETE CO.
111 S. Ct. 2077 (1991)

[In an African-American's civil suit for negligent injury, the defendant exercised peremptory chalenges
to strike prospective African-American jurors. The plaintiff argued that Batson v. Kentucky, page
supra, required defendant to articulate arace-neutral explanation for the peremptory strikes. Defendant
argued, and the digtrict court agreed, that Batson gpplied only to crimind trids. The Court of Appeds
for the Fifth Circuit, en banc, affirmed the didtrict court, holding, inter alia, that, in contrast to a
prosecutor, a private litigant's use of peremptory chalenges did not involve state action. Writing for a
Sx-justice mgority, Justice Kennedy reversed, holding both that Batson gpplied to civil trias and that
requisite state action was present. The excerpts below focus only on the state action issue]

KENNEDY, J.

We begin our discussion within the framework for state action analysis set forth in Lugar v.
Edmonson Qil Co., 457 U.S. 922, a 937 (1982). There we considered the state action question in the
context of a due process challenge to a State's procedure alowing private parties to obtain
pre-judgment attachments. We asked first whether the claimed congtitutiond deprivation resulted from
the exercise of aright or privilege having its source in state authority and second, whether the private
party charged with the deprivation could be described in al fairness as a gate actor.

There can be no question that the first part of the Lugar inquiry is satisfied here. By their very nature,
peremptory challenges have no sgnificance outsde acourt of law. . . . Peremptory chdlenges are
permitted only when the government, by statute or decisond law, deems it gppropriate to alow parties
to exclude a given number of persons who otherwise would satisfy the requirements for service on the
petit jury. ...

Without [the] authorization, granted by an Act of Congressitself, Leesville would not have been
able to engage in the dleged discriminatory acts.

... [T]he remainder of our state action analys's centers around the second part of the Lugar
test, whether a private litigant in al fairness must be deemed a government actor in the use of
peremptory chalenges. . . . Our precedents establish that . . . it isrdevant to examine the following: the
extent to which the actor relies on governmenta assistance and benefits, whether the actor is performing
atraditiond governmenta function; and whether the injury caused is aggravated in a unique way by the
incidents of governmenta authority. Based on our gpplication of these three principlesto the
circumstances here, we hold that the exercise of peremptory chalenges. . . was pursuant to a course of
dtate action.

... [A] private party could not exercise its peremptory chalenges absent the overt, sgnificant
assistance of the court. The government summons jurors, congrains their freedom of movement, and
subjects them to public scrutiny and examination. The party who exercises a chalenge invokes the
forma authority of the court, which must discharge the prospective juror, thus effecting the “fina and
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practical denid” of the excluded individual's opportunity to serve on the petit jury. Without the direct
and indispensable participation of the judge, who beyond al question is a Sate actor, the peremptory
chalenge system would serve no purpose. By enforcing adiscriminatory peremptory chalenge, the
court "has not only made itself a party to the [biased act], but has elected to place its power, property
and prestige behind the [alleged] discrimination.” Burton v. Wilmington Parking Authority, 365 U.S, at
725. ...

[W]e next consder whether the action in question involves the performance of atraditiond
function of the government. A traditiona function of government is evident here. The peremptory
chdlengeis used in selecting an entity that is a quintessentid governmenta body, having no attributes of
aprivate actor. The jury exercises the power of the court and of the government that confers the court's
jurisdiction. . . . [Thejury performg] traditiona functions of government, not of a select, private group
beyond the reach of the Condtitution.

If agovernment confers on a private body the power to choose the government's employees or
officids, the private body will be bound by the congtitutional mandate of race-neutrdity. [Justice
Kennedy goes on to discuss, among other cases, the Texas ~white primary” decisions and quotes from
Justice Clark’s concurring opinion in Terry v. Adamsthe principle that “any “part of the machinery for
choosing officias becomes subject to the Congtitution's congtraints."]

... Though the motive for a peremptory chalenge may be to protect a private interest, the
objective of jury selection proceedings isto determine representation on a governmental body. . . . The
fact that the government del egates some portion of this power to private litigants does not change the
governmenta character of the power exercised. The delegation of authority that in Terry occurred
without the aid of legidation occurs here through explicit atutory authorization.

We find respondent’s reliance on Polk County v. Dodson, 454 U.S. 312 (1981), unavailing. In that
case, Wwe held that a public defender is not a state actor in his generd representation of acrimina
defendant, even though he may be in his performance of other officid duties. While recognizing the
employment relation between the public defender and the government, we noted thet the relaion is
otherwise adversarid in nature. . . .

In the ordinary context of civil litigation, in which the government is not a party, an adversaria
relation does not exist between the government and a private litigant. In the jury-selection process, the
government and private litigants work for the same end. Just as a government employee was deemed a
private actor because of his purpose and functionsin Dodson, so here a private entity becomes a
government actor for the limited purpose of using peremptories during jury selection. The selection of
jurors represents a unique governmenta function delegated to private litigants by the government and
attributable to the government for purposes of invoking condtitutiond protections againg discrimination
by reason of race. . . .

If peremptory challenges based on race were permitted, persons could be required by summonsto be
put & risk of open and public discrimination as a condition of their participation in the justice system.
The injury to excluded jurors would be the direct result of governmenta delegation and participation.
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Finaly, we note that the injury caused by the discrimination is made more severe because the
government permitsit to occur within the courthouse itself. Few places are amore rea expression of
the condtitutiona authority of the government than a courtroom, where the law itsdf unfolds. . . .

Race discrimination within the courtroom raises serious questions as to the fairness of the
proceedings conducted there. Racid bias marsthe integrity of thejudicid system and prevents the idea
of democratic government from becoming aredity. . . . To permit racid excluson in this officid forum
compounds the racid insult inherent in judging a citizen by the color of his or her skin.

Justice O'CONNOR, with whom the Chief Justice and Judtice Scdliajoin, dissenting:

... [The Court's conclusion rests] primarily on two empirica assartions. First, that private
parties use peremptory chalenges with the “overt, significant participation of the government.” Second,
that the use of a peremptory chalenge by a private party ~ involves the performance of atraditiona
function of the government.” Neither of these assertionsis correct.

a

... The peremptory chdlenge ““dlow[s] parties," in this case private parties, to exclude potentia
jurors. It isthe nature of a peremptory that its exercise is left wholly within the discretion of the litigant. .
.. In both crimina and civil trids, the peremptory chdlenge is amechaniam for the exercise of private
choice in the pursuit of fairness. The peremptory is, by design, an enclave of private actionin a
government-managed proceeding.

The Court amasses much ostensible evidence of the Federd Government's * overt, significant
participation” in the peremptory process. Mogt of this evidenceisirrdevant to theissueat hand. . . . All
of this activity, aswell asthetrid judge's control over voir dire, are merely prerequisitesto the use of a
peremptory challenge; they do not condtitute participation in the chalenge. That these actions may be
necessary to a peremptory chalenge -- in the sense that there could be no such chalenge without a
venire from which to sdect -- no more makes the chalenge state action than the building of roads and
provison of public transportation makes state action of riding on a bus.

The entirety of the Government's actud participation in the peremptory chalenge process bails
down to asngle fact: ~"When alawyer exercises a peremptory chalenge, the judge advises the juror he
or she has been excused.” Thisis not Sgnificant participation. . . .

Asaninitid matter, the judge does not " encourage” the use of a peremptory chdlenge at dl. The
decison to strike ajuror is entirely up to the litigant, and the reasons for doing so are of no
conseguence to the judge. It isthe attorney who strikes. The judge does little more than acquiesce in
this decison by excusing thejuror. . . .

The dleged gate action hereisafar cry from that the Court found, for example, in Shelley v.
Kraemer. In that case, sate courts were caled upon to enforce racidly restrictive covenants against
sdlers of red property who did not wish to discriminate. The coercive power of the State was



Brest, Levinson, Balkin & Amar 47
Processes of Constitutional Decisionmaking, 4th Edition (2000).
Chapter Ten

necessary in order to enforce the private choice of those who had created the covenants. . . .
Moreover, the courtsin Shelley were asked to enforce afacidly discriminatory contract. In contrast,
peremptory chalenges are * exercised without a reason stated [and] without inquiry." A judge does not
“dgnificantly encourage” discrimination by the mere act of excusing ajuror in response to an
unexplained request.

Thereis another important distinction between Shelley and this case. The state court in Shelley
used coercive force to impose conformance on parties who did not wish to discriminate.
“Enforcement” of peremptory chalenges, on the other hand, does not compel anyone to discriminate;
the discrimination is wholly a matter of private choice. Judicia acquiescence does not convert private
choice into that of the state. See Blum v. Y aretsky, 457 U.S,, at 1004-1005.

Nor isthisthe kind of sgnificant involvement found in Tulsa Professond Collection Services, Inc. v.
Pope, 485 U.S. 478 (1988). There, we concluded that the actions of the executrix of an estate in
providing notice to creditors that they might file claims could fairly be attributed to the State. The State's
involvement in the notice process, we said, was — pervasive and subgtantial.” In particular, a state
satute directed the executrix to publish notice. In addition, the District Court in that case had
““reinforced the statutory command with an order expresdy requiring [the executrix] to 'immediately
give notice to creditors.' " Notice was not only encouraged by the State, but positively required. There
is no comparable state involvement here. No one is compelled by government action to use a
peremptory chdlenge, let doneto useit inaracidly discriminatory way.

The Court rdlies aso on Burton v. Wilmington Parking Authority. But the decision in that case
depended on the perceived symbictic relationship between arestaurant and the state parking authority
from whom it leased space in apublic building. . . . Among the ~peculiar facts [and] circumstances'
leading to that conclusion was that the State stood to profit from the restaurant's discrimination. . . .
[T]he government's involvement in the use of peremptory chalengesfdls far short of
“interdependence” or “joint participation.” . . .

Jackson v. Metropolitan Edison Co. is amore appropriate analogy to this case. Metropolitan
Edison terminated Jackson's eectrica service under authority granted it by the State, pursuant to a
procedure gpproved by the state utility commission. Nonetheless, we held that Jackson could not
chalenge the termination procedure on due process grounds. The termination was not state action
because the State had done nothing to encourage the particular termination practice. . . .

To the same effect is FHlagg Bros,, Inc. v. Brooks. . . . [I]n the absence of compulsion, or a
least encouragement, from the government in the use of peremptory chalenges, the government is not
responsible. . . .

b

The Court errs dso when it concludes that the exercise of a peremptory chalengeisa
traditional government function. . . . Whatever reason a private litigant may have for using a peremptory



Brest, Levinson, Balkin & Amar 48
Processes of Constitutional Decisionmaking, 4th Edition (2000).
Chapter Ten

chdlenge, it is not the government's reason. The government otherwise establishesiits requirements for
jury service, leaving to the private litigant the unfettered discretion to use the strike for any reason. This
isnot part of the government's function in establishing the requirements for jury service. . . .

The peremptory chdlenge is a practice of ancient origin, part of our common law heritage in
crimind trids. Congressimported this tradition into federa civil trids. The practice of unrestrained
private choice in the sdection of civil juriesis even older than that, however. . . . Peremptory chalenges
are not atraditional government function; the "“tradition” is one of unguided private choice. . . .

[In regard to the various ~white primary” cases] we explained that the government functionsin
those cases had one thing in common: exclusivity. The public-function doctrine requires that the private
actor exercise " a power traditionally exclusively reserved to the State.” In order to condtitute state
action under this doctrine, private conduct must not only comprise something that the government
traditionaly does, but something that only the government traditiondly does. Even if one could fairly
characterize the use of a peremptory drike as the performance of the traditiona government function of
jury sdlection, it has never been exclusively the function of the government to sdect juries; peremptory
grikes are older than the Republic. . . .

c

None of this should be news, asthis caseisfairly well controlled by Polk County v. Dodson.
We there held that a public defender, employed by the State, does not act under color of state law [ --
the statutory equivaent of the ™ state action" requirement under the Fourteenth Amendment -- ] when
representing a defendant in acrimina proceeding. In such a circumstance, government employment is
not sufficient to create state action. More important for present purposes, neither is the performance of
alawyer's duties in a courtroom. This is because alawyer, when representing a private client, cannot at
the same time represent the government.

Tridsin this country are adversaria proceedings. Attorneys for private litigants do not act on behaf of
the government, or even the public as awhole; attorneys represent their clients. . . .

It cannot be gainsaid that a peremptory strike is atraditional adversarid act. . . . The Court does not
chdlengethe rule of Dodson, yet concludes that private attorneys performing this adversarid function
are sate actors. Where is the digtinction?

The Court wishesto limit the scope of Dodson to the actions of public defendersin an
adversarid relationship with the government. At a minimum, then, the Court must concede that Dodson
gands for the proposition that acrimina defense attorney is not a state actor when using peremptory
grikes on behdf of adient, nor is an atorney representing a private litigant in acivil suit againg the
government. Both of these propositions are true, but the Court's distinction between this case and
Dodson turns stete action doctrine on its head. Attorneysin an adversaria relaion to the state are not
sate actors, but that does not mean that attorneys who are not in such arelation are state actors.
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The Court is plainly wrong when it asserts that "~ [i]n the jury-selection process, the government
and private litigants work for the same end.” In acivil trid, the attorneysfor each Sdearein “an
adversarid relation”; they use their peremptory strikes in direct opposition to one another, and for
precisely contrary ends. The government cannot ~"work for the same end” as both parties. In fact, the
government is neutrd asto private litigants use of peremptory strikes. That's the point. . . .

Beyond “"sgnificant participation” and "traditiond function,” the Court's find argument is that
the exercise of a peremptory chalenge by a private litigant is Sate action because it tekes placein a
courtroom. In the end, thisisal the Court isleft with. . . . The Court isaso wrong in its ultimate claim.
If Dodson stands for anything, it isthat the actions of alawyer in a courtroom do not become those of
the government by virtue of their location. Thisistrue even if those actions are based on race.

Racismisateriblething. . . . But not every opprobrious and inequitable act is a condtitutiona
violation. . . .

[A dissenting opinion by Jugtice Scdiais omitted.]

The following year, in Georgiav. McCollum, 112 S.Ct. 2348 (1992), the Court extended
Leesville to cover "acrimind defendant's exercise of aperemptory chdlenge” "In exercisng a
peremptory chdlenge, acrimind defendant is widding the power to choose a quintessentia
governmental body--indeed, the inditution of government on which our judicid system depends.” Itis
irrdevant that “a defendant exercises a peremptory challenge to further hisinterest in acquittd. ...
Whenever a private actor's conduct is deemed ‘fairly attributable’ to the government, it islikely that
private motives will have animated the actor's decison.”

Both Chief Justice Rehnquist and Justice concurred on the ground that Edmundson controlled
the case, though both believe that it was wrongly decided. Justice O'Connor dissented, arguing that
"our decisons specificaly establish that crimind defendants and their lawyers are not government actors
when they perform traditiond trid functions.” Justice Scdlia, dissenting, agreed “that its judgment
fallowslogicdly from Edmundson,” which isjust another reason to recognize that “that case was
wrongly decided” and overruleit. “Barely ayear later, we witness its reduction to the terminaly
absurd: A crimind defendant, in the process of defending himself againgt the sate, is held to be acting
on behdf of the gtate....”
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Discussion

1. Doesthe state action doctrine require that a person “be acting on behalf of the gate” or only ina
way that would not have been possible in the abosence of state authorization?

2. Returnto Flagg Brothers and assume that the warehouse had followed a policy of sdling the
goods of African-Americans 30 days following the purported nonpayment of service charges while
retaining the goods of whites for 90 days. Should Edmundson change the result?

3. Do any of these cases bring us closer to solving the riddle of state action? If not, is it because the
riddleis insoluble or because you think that the Supreme Court is Smply giving the wrong answer(s)?

Note: Congressional Regulation of “"Private Action" under the Thirteenth and Fourteenth
Amendments

This chapter has focused on cases brought under the Fourteenth Amendment by claimants
assarting direct rights under the Fourteenth Amendment or under federd statutes prohibiting the
deprivation of civil rights " under color of" sate laws or customs. The state action issue has dso arisen,
however, in suits brought under certain federd antidiscrimination statutes that are not limited to conduct
under “"color of law." Congress might enact such provisions pursuant to its power to enforce the
Thirteenth and Fourteenth Amendments, and the question is whether either of these provisions (or both)
authorizes Congress to forbid discrimination by private persons. In Griffin v. Breckenridge, 403 U.S.
88 (1971), the Court considered a prosecution for a conspiracy brought against Mississippi whites who
assaulted African-American civil rights workers as part of an effort to prevent them and others ~“from
seeking the equd protection of the laws and from enjoying the equd rights, privileges, and immunities of
citizens. . ." protected by 42 U.S.C. §1985(3). Holding that the statute indeed reached private
conspiracies, the Court did not offer agenera approach to Congress Fourteenth Amendment power.
(Recdl that the Court had invaidated the Civil Rights Act of 1875 in the Civil Rights Cases precisdy
because Congress did not have the power to regulate merely private action.) Insteed, it observed that
" Congress was wholly within its powers under 82 of the Thirteenth Amendment in creating a statutory
cause of action for Negro citizens who have been the victims of conspiratorid, racidly discriminatory
private action aimed at depriving them of the basic rights that the law securesto dl free men.”

Theissue of gate action under the Thirteenth Amendment has arisen dmost exclusvely in the
gpplication of federa statutes derived from the Civil Rights Act of 1866. This Act, of course, preceded
the addition of the Fourteenth Amendment, and it was therefore based on the Thirteenth Amendment,
which became part of the Congtitution in December 1865.

Jonesv. Alfred H. Mayer Co., 392 U.S. 409 (1968), is the leading case. There the Court
construed 42 U.S.C. 81982, which providesthat “[&]ll citizens of the United States shdl have the same
right . . . asisenjoyed by white citizens thereof to inherit, purchase, lease, s, hold, and convey red
and personal property,” to apply to arealtor who had alegedly refused to sdl ahometo an
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African-American on racid grounds. Although the central debate in the case involved the intent of the
1866 Congress in passing the Civil Rights Act, a collaterd issue concerned the condtitutional propriety
of congressiond regulation of the private housng market through the Thirteenth Amendment. Justice
Stewart, writing for the mgjority, wrote:

Asitstext reveds, the Thirteenth Amendment “"is not a mere prohibition of State laws
establishing or upholding davery, but an absolute declaration that davery or involuntary
servitude shall not exist in any part of the United States.” Civil Rights Cases, 109 U.S. 3, 20. It
has never been doubted, therefore, *"that the power vested in Congress to enforce the article
by appropriate legidation” includes the power to enact laws "direct and primary, operating
upon the acts of individuas, whether sanctioned by State legidation or not.”

Thus, the fact that 81982 operates upon the unofficid acts of private individuals,
whether or not sanctioned by state law, presents no congtitutiona problem. If Congress has
power under the Thirteenth Amendment to eradicate conditions that prevent Negroes from
buying and renting property because of their race or color, then no federal statute calculated to
achieve that objective can be thought to exceed the condtitutional power of Congress smply
because it reaches beyond state action to regulate the conduct of private individuas. The
condtitutiona question in this case, therefore, comes to this: Does the authority of Congressto
enforce the Thirteenth Amendment ~"by appropriate legidation” include the power to diminate
dl racid barriers to the acquisition of real and persona property? We think the answer to that
question isplainly yes.

Justice Harlan, joined by Justice White, dissented, primarily on statutory grounds. He noted, though,
that ~[i]n holding that the Thirteenth Amendment is sufficient condtitutiona authority for 81982 as
interpreted, the Court also decides a question of great importance. Even contemporary supporters of
the aims of the 1866 Civil Rights Act doubted that those goals could congtitutionally be achieved under
the Thirteenth Amendment, and this Court has twice expressed smilar doubts." Justice Harlan did not
go on to congder the condtitutiona question. He noted the recent enactment of the Civil Rights Act of
1968, which covered much housing discrimination, and suggested that under the circumstances the
Court should dismiss the writ of certiorari asimprovidently granted.

Jones was followed in Runyon v. McCrary, 427 U.S. 160 (1976), which wasin turn
specificaly reaffirmed by a unanimous Court in Petterson v. McLean Credit Union, 491 U.S. 164
(1989). In both of the later cases, some Justices suggested that Jones had been wrongly decided asa
matter of statutory congtruction, but indicated that they would adhere to it because of the importance of
following precedent. (The Court in Patterson held that the protection againgt discrimination in the
making of contracts did not extend to protection againg racia harassment on the job. This holding was
overruled by the Civil Rights Act of 1991.)



